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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions, 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 


xI 





CONTENTS 
LIST OF DECISIONS REPORTED 
April 1948 


AGRICULTURE DECISIONS 
Commodity Exchange Act 

Jean Goldwurm, Jula Goldwurm, Ira Haupt and Com- 
pany, Irving Weis, and Irving Weis and Company 
(CEA Doc. No. 38) Suspension of registration and 
denial of trading privileges for violation of wash 
sale provision of section 4c of Commodity Exchange 
Act—Essential elements of wash sale—Simultaneous 
execution — Evidence — Fictitious trades — Futures 
contracts mutually offsetting— Wash sales—Statutory 
standards— Due process of law* 

Packers and Stockyards Act, 1921 

Fred A. Ainbinder, Edward Ainbinder, and Bessie Ain- 
binder (P&S Doc. No. 1801) Cease and desist—Fail- 
ure to pay for livestock—Unfair and deceptive 
practice and device* 

George W. Jary and G. W. Shawver v. Texas and South- 
western Cattle Raisers’ Association (P&S Doc. No. 
1723) Dismissal of petition requesting revocation 
of authorization to make brand inspections* 

St. Joseph Stock Yard Company (P&S Doc. No. 298) 
Increase in rates and charges 

St. Paul Union Stockyards Co. (P&S Doc. No. 1211) 
Increase in rates and charges 

Werner v. Hefner Commission Company (P&S Doc. No. 
1793) Dismissal of complaint for reparation—Failure 
to show lack of reasonable stockyard services and lack of 
observance of just, reasonable and nondiscriminatory 
practice—Failure to prove damages resulted from 
violation of act* 

Perishable Agricultural Commodities Act, 1930 

Central Fruit & Vegetable Company and West Texas 
Produce Company v. Associated Fruit Distributors 
of California and Red Lion Packing Company (PACA 
Doc. No. 4589) Failure to deliver—Evidence estab- 
lishing agency—Damages—Cost of replacement— 
Market value—Memorandum satisfying California 
Statute of Frauds—Ratification by principal* 1752 

Ernest E. Fadler Company v. Michigan Repacking and 
Produce Company (PACA Doc. No. 4657) Unlawful 
rejection—Effect of acceptance of shipment upon 


approval of inspection* 336 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest in this issue of Agriculture Decisions.—Ed. 


xIm 





CONTENTS 


AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued. 
H. Rothstein & Sons v. R. L. McDougald Brokerage (PACA 
Doc. No. 4909) Failure to pay share of joint account loss— 
Default* 1751 
L. Mallin and Sons v. Cunningham (PACA Doc. No. 4857) 
Failure to pay purchase price—Default* 1747 
Lingenfelter v. Boutte (PACA Doc. No. 4727) Unlawful 
rejection— Apparent authority of agent to purchase* 1755 
Long Produce v. Williams (PACA Doc. No. 4869) Failure 
to pay balance of purchase price— Default* 1743 
Philadelphia Produce Credit & Collection Bureau, a cor- 
poration v. Salvator D’Esposito (PACA Doc. No. 4905) 
Failure to pay purchase price— Default* 1757 
Sechler v. Superior Food Products Corporation (PACA Doc. 
No. 4863) Failure to pay purchase price — Default* 1748 
Simon Siegel Company v. Joseph Sansone and Son (PACA 
Doc. No. 4856) Failure to pay purchase price—Default*_ 1742 
Taxin’s Frosted Food Co. v. Frosty Food Products Co. 
(PACA Doc. No. 4778) Failure to deliver produce of 
quality represented —Damages* 1756 
Turner Fruit Company v. Daniels (PACA Doc. No. 4870) 
Failure to pay purchase price—Default* 1750 
PACA Doc. No. 4659 Dismissal—Settlement between 
parties 1754 
PACA Doc. Ne. 4665 Dismissal—Consent of parties 1744 
PACA Doc. No. 4668 Dismissal—Settlement between 
parties 
PACA Doc. No. 4773 Dismissal—Failure to prove contract 
binding upon respondent* 1749 
PACA Doce. No. 4798 Dismissal—Stipulation of parties 1741 
PACA Doc. No. 4838 Dismissal—Settlement between 
parties 
PACA Doc. No. 4848 Dismissal—Settlement between 


parties 
COURT DECISIONS 
Perishable Agricultural Commodities Act, 1930 


1745 


1746 


Court 
Docket 
No. Page 


Joseph Martinelli & Co., Inc. v. L. Gillarde Co., 73 F. 

Supp. 293 (1947) Lawful rejection of commodity sold 

on basis of rolling acceptance final because of in- 

herent defect—Cladosporium rot—Passage of title— 

Risks of normal deterioration and damages in transit*_ 5800 359 
Western Fruit Growers, Inc. v. Beilman Produce Co., Inc., 

75 F. Supp. 334 (1948) Unlawful rejection—Dam- 


ages—Costs—Attorney’s fee* 363 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
n this case will be found in Index-Digest in this issue of Agriculture Decisions.—Ed. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(A. D. 1734) 


In re JEAN Gotpwourm, Jota GoLtpwurM, Ira Haurr anp Company, 
Irvine WeIs, AND InviNG WEIs AND Company. CEA Doc. No. 38. 
Decided April 21, 1948. 


Suspension of Registration and Denial of Trading Privileges—Violation of 
Wash Sale Provision—Customers, Futures Commission Merchants and Floor 
Brokers 


Customers, futures commission merchants, and floor brokers each found to have 
violated section 4c of the Commodity Exchange Act by virtue of his own 
acts and not as the result of the actions of any other respondent, and it is 
therefore ordered that the registration of respondents Ira Haupt and Com- 
pany and Irving Weis and Company as futures commission merchants and 
the registration of Irvin Weis as a floor broker be suspended for 10 days, 
and that all contract markets deny trading privileges thereon to Jean 
Goldwurm and Jula Goldwurm for 10 days, such suspension and denial of 
trading privileges to be held in abeyance for a period of two years from the 
date of this order pending future compliance with the act.* 


Wash Sales—Essential Elements—Section 4c of Commodity Exchange Act 


A “wash sale” is a form of fictitious transaction, the essential and identifying 
characteristics of which is the intent not to make a bona fide acquisition or 
disposition of stocks or commodities. The term is not expressly reserved 
for market manipulation, price manipulation, or fraud, and those elements 
are not essential to constitute a transaction a wash sale within the meaning 
of section 4c of the Commodity Exchange Act.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
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Wash Sales—Simultaneous Execution—Evidence—Fictitious Nature of 
Transaction 


It is not of the essence of a wash or fictitious trade that the purchase and sale 
be executed simultaneously, simultaneous execution being a matter of evi- 
dence which tends to show the fictitious nature of the transaction.* 


Wash Sales—Customers’ Position in Futures Market 


The character of transactions in cotton futures contracts as “wash” or “fictitious” 
is not affected by the fact that the customer for whose benefit they are exe- 
cuted has a position in the cotton futures market at the time of execution.* 


Fictitious Trades—Futures Contracts Mutually Offsetting—Section 4c of 
Commodity Exchange Act 


Transactions in cotton futures contracts which are intended to be and which are 
mutually offsetting, entered into for the purpose of establishing purchases and 
sales to be matched against other sales and purchases for income tax pur- 
poses, are fictitious from the standpoint of reality and substance because 
each purchase cancels or washes out each sale, or vice versa, and their 
execution upon the floor of the New York Cotton Exchange does not give 
them vitality and validity under the prohibition contained in section 4c of 
the Commodity Exchange Act.* 


Futures Trading—Customer’s Equally Balanced Positions “Out of the Market” 


Where a customer of a futures commission merchant has equally balanced posi- 
tions, long and short, in the same future of the same commodity on the same 
market, such a customer is “out of the market” with respect to that future.* 


Floor Broker—Offset—Simultaneous Execution of Orders—Section 1.39 of 
Rules and Regulations Under Commodity Exchange Act 


Where buying and selling orders for cotton futures contracts are offset by a flooi 
broker under section 1.39 of the rules and regulations under the Commodity 
Exchange Act, simultaneous execution of such orders takes place.* 


Purchase and Sale—Opposite Brokers—Simultaneous Execution—Mutually 
Contingent Bids and Offers—Evidence 


The fact that a purchase and a sale of identical quantities of cotton futures 
contracts by a floor broker are both reported on the same time slip of the 
New York Cotton Exchange as having taken place at 12:13 p. m., and the 
fact that the opposite side of each such transaction is taken by the same 
opposite broker, are weighty evidence to show that such purchase and such 
sale were executed simultaneously and by means of a mutually contingent 
bid and offer.* 


Customers—Violation of Wash Sale Provision—Section 4c of Commodity 
Exchange Act 


A customer who orders the purchase and sale of identical quantities of the same 
future of the same commodity in the same market at not more than 3 points 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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loss, for the purpose of establishing transactions to be used for reporting 
income taxes, and who accepts confirmation of the execution of such orders, 
has entered into wash sales and fictitious sales in violation of section 4¢ of 
the Commodity Exchange Act.* 


Futures Commission Merchants—Violation of Wash Sale Provision—Section 4c 
of Commodity Exchange Act 


A futures commission merchant who receives orders from a customer to buy and 
sell identical quantities of the same future of the same commodity in the 
same market at not more than 3 points loss, who transmits such orders to a 
floor broker for execution and accepts and confirms the executed trans- 
actions, has confirmed the execution of wash sales and fictitious sales in 
violation of section 4c of the Commodity Exchange Act.* 


Floor Brokers—Violation of Wash Sale Provision—Section 4c of Commodity 
Exchange Act 


A floor broker who receives orders from a futures commission merchant to buy 
and sell the same future of the same commodity at not more than 3 points 
loss, with instructions not to offset such orders, is in a position to know that 
such orders are for the same account and their execution by the floor broker 
by means of simultaneous and mutually contingent bids and offers is a 
violation of section 4c of the Commodity Exchange Act.* 


Wash Sales—Statutory Standards—Due Process of Law—Section 4c of 
Commodity Exchange Act 


The prohibitions against wash sales and fictitious sales in section 4c of the 
Commodity Exchange Act are not so deficient in standards or intelligibility 
as to constitute a violation of due process of law.* 


Violation of Act—Responsibility of Partnership 


Where individual respondent found to have violated the act is a partner in the 
respondent partnership which received and accepted brokerage commissions 
paid for execution of the transactions, respondent partnership is equally 
responsible for such violation.* 


Wash Sales—Effect of Absence of Regulation by Commodity Exchange Author- 
ity Relating to Equally Balanced Positions as Open Accounts on Broker’s 
Books 


The absence of any regulation by the Commodity Exchange Authority pre- 
scribing the carrying of equally balanced positions as open accounts on a 
broker’s books does not justify the execution of wash or fictitious transac- 
tions for the purpose of the application of such transactions against such 
equally balanced positions.* 


Wash Sales—Intent of Congress—Section 4c of Commodity Exchange Act 


The broad language in section 4¢ of the Commodity Exchange Act, making it 
unlawful to enter into any transaction which “is, of the character of, or 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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is commonly known to the trade as, a ‘wash sale’, ‘cross trade’, or ‘accom- 
modation trade’, or is a fictitious sale: . . .” evinces an intention on the 
part of Congress to outlaw insofar as possible all schemes of trading that 
are artificial and are not the result of arm’s length trading on the basis of 
supply and demand factors and trading opinion of these factors.* 


. Benj. M. Holstein for complainant. Messrs. Hess, Mela & Popkin, of New 
York City, for respondents Jean and Jula Goldwurm. Messrs Baer ¢ 
Marks, of New York City, for respondent Ira Haupt & Company. Messrs, 
Corbin, Bennett & Delehanty, of New York City, for respondents Irving Weis 
and Irving Weis & Company. Mr. Phelan Beale, of New York City, for 
intervenor. Mr. John B. Poindecter, Referee. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C. Chapter 1) initiated by a complaint issued on May 
7, 1946, by Clinton P. Anderson, Secretary of Agriculture. The com- 
plaint charges that respondents entered into and confirmed the 
executions of transactions in cotton futures contracts that were of the 
character of “wash sales” and fictitious sales in violation of the act. 
The complaint alleges in substance that on three occasions, namely 
July 19, 1944, November 14, 1944, and October 10, 1945, respondents 
Jean and Jula Goldwurm acting through their brokers, respondents 
Ira Haupt and Company, caused the execution of purchases of certain 
quantities of cotton futures on the New York Cotton Exchange against 
the simultaneous sales of identical quantities of cotton futures and 
that respondent Irving Weis, a member of the firm of Irving Weis and 
Company, acted as floor broker for respondent Ira Haupt and Com- 
pany in the execution of such purchases and sales. 

The complaint goes on to state that respondents Jean and Jula Gold- 
wurm caused the simultaneous purchases and sales to be applied against 
other purchases and sales in their accounts in a manner which resulted 
in profits appearing to be realized from transactions which had been 
in existence for more than six months, when as a matter of fact such 
profits were actually realized from transactions which had been in 
existence for less than six months. 

All respondents filed answers to the complaint. In general, the 
answers admit that the purchases and sales of cotton futures described 
in the complaint took place. However, the answers do not admit the 
simultaneity of the transactions and they deny that the transactions 
were of the character of “wash sales” or fictitious transactions. 

After adjournment of the original hearing on December 5, 1946, 
the hearing was reopened on April 30, 1947, on motion of complainant, 


“Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed 
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for the purpose of affording complainant an opportunity to introduce 
further testimony. 

Three witnesses testified at the hearing, all on behalf of complainant. 
In addition to the oral testimony, complainant introduced thirty-three 
exhibits in evidence, and respondent Ira Haupt and Company intro- 
duced seven exhibits. Respondent Irving Weis and Company intro- 
duced two exhibits. The respondents did not offer any oral testi- 
mony, and at the close of complainant’s case and at the conclusion of 
the original and the reopened hearings, respondents moved that the 
complaint be dismissed on the ground that the evidence did not prove 
the allegations made in the complaint. Such motions to dismiss were 
denied by the referee. 

The referee issued his report on July 25, 1947, proposing in general 
that respondents had violated the act as alleged in the complaint but 
recommending, as suggested by complainant, that the imposition of 
sanctions be suspended. 

All the respondents filed exceptions to the referee’s report, and 
requested oral argument before the deciding officer. Oral argument 
was held before me in Washington, D. C., on October 27, 1947. Upon 
its request, the New York Cotton Exchange, represented by Phelan 
Beale of Bouvier and Beale, New York, New York, was allowed to 
intervene in the argument and to file a brief. 


FINDINGS OF FACT 


1. The New York Cotton Exchange was at all times mentioned 
herein and is now a duly designated contract market under the pro- 
visions of the Commodity Exchange Act. 

2. Jean and Jula Goldwurm are individuals residing in New York, 
New York, and were at all times mentioned herein customers of Ira 
Haupt and Company. 

3. Ira Haupt and Company is a partnership registered under the 
act as a futures commission merchant, with an office at 111 Broadway, 
New York, New York. 

4. Irving Weis is an individual and a member of the partnership of 
Irving Weis and Company and registered as a floor broker under the 
act. 

5. Irving Weis and Company is a partnership registered under the 
act as a futures commission merchant, with an office at 60 Beaver 
Street, New York, New York. 

6. On July 19, 1944, Jean and Jula Goldwurm ordered their broker 
Ira Haupt and Company to buy and sell for their joint account, 
whichever could be executed first, 1,200 bales of March cotton futures 
contracts and 1,200 bales of December cotton futures contracts, with 
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instructions that such purchases and sales were to be executed at not 
more than three points loss per pound. 

7. On November 16, 1944, Jean and Jula Goldwurm instructed Ira 
Haupt and Company to buy and sell for their joint account, whichever 
could be executed first, 1,000 bales of December cotton futures con- 
tracts, such purchase and sale to be executed at not more than three 
points loss per pound. 

& On October 10, 1945, Jean Goldwurm and Jula Goldwurm di- 
rected the purchase and sale by Ira Haupt and Company, whichever 
could be executed first, for their respective individual accounts, of 
800 bales of October cotton futures contracts with instructions that 
such purchase and sale were to be executed at not more than three 
points loss per pound. 

9. Respondent Ira Haupt and Company transmitted each of the 
orders referred to in Findings 6, 7, and 8 to the respondent Irving Weis 
for execution on the floor of the New York Cotton Exchange. 

10. In connection with the orders of October 10, 1945, Ira Haupt 
and Company informed Irving Weis that the orders were for two 
different customers or accounts and instructed him to execute such or- 
ders by a purchase and sale on the market without “offsetting.” 

11. Respondent Irving Weis executed the order of July 19, 1944, 
by buying 1,200 bales of March cotton futures from Eugene R. Bur- 
nett at 21.24 cents per pound and by simultaneously selling the same 
quantity of March cotton futures to the said Eugene R. Burnett at 
21.23 cents per pound, and by buying 1,200 bales of December cotton 
futures from R. W. Sigel at 21.35 cents per pound and simultaneously 
selling the same quantity of December cotton futures to the said Sigel 
at 21.34 cents per pound. 

12. In executing these transactions, the respondent Irving Weis 
made simultaneous and mutually contingent bids and offers on the 
floor of the New York Cotton Exchange to buy and sell cotton at a 
loss. 

13. Respondent Irving Weis executed the order of November 16, 
1944, by recording the purchase and sale of 1,000 bales of December 
cotton futures at 21.74 cents per pound as an “offset” transaction, as 
authorized by section 1.89 of the regulations (17 CFR § 1.39), both 
sides of the transactions being made by Irving Weis and clearing 
through respondent Ira Haupt and Company. 

14. Respondent Irving Weis executed the order of October 10, 1945, 
by buying 1,600 bales of October cotton futures from Perry Moore 
and R. W. Sigel at 23.14 cents per pound and simultaneously selling 
the same quantity of October cotton futures to Perry Moore and R. W. 
Sigel at 23.13 cents per pound. 





7 A.D, 


at not 


ted Ira 
chever 
2s con- 
1 three 


rm di- 
chever 
nts, of 
is that 
. three 


of the 
x Weis 


Haupt 
r two 


ch or- 
? 


1944, 
. Bur- 
. Same 
ett at 
cotton 
ously 
Sigel 


Weis 
n the 
1ata 


er 16, 
mber 
on, as 
both 
aring 


1945, 
foore 
ing 
R. W. 


7A. D. JEAN GOLDWURM ET AL. 271 


15. In executing the transactions mentioned in Finding 14, respond- 
ent Irving Weis made a simultaneous bid and offer on the floor of the 
New York Cotton Exchange to buy and sell cotton at a loss. 

16. Respondent Irving Weis reported each of the transactions de- 
scribed in Findings 11, 18, and 14 to Ira Haupt and Company as having 
been executed, who accepted such confirmations and entered the com- 
pleted transactions in its books in the accounts of respondents Jean 
and Jula Goldwurm and notified Jean and Jula Goldwurm of the exe- 
cuted orders. 

17. With respect to the transactions of November 16, 1944, Irving 
Weis reported that this purchase and sale had been executed as an 
“offset” transaction, as made in Finding 18. 

18. The purchases on July 19, 1944, November 16, 1944, and October 
10, 1945, were matched up by Ira Haupt and Company with sales by 
the Goldwurms on previous or later dates for purposes of income tax 
reporting by the Goldwurms and the sales by the Goldwurms on the 
specified dates were similarly matched up with purchases on other 
dates for the same purposes. 


CONCLUSIONS 
I 


Although there has been considerable argument written and oral 
throughout this proceeding, there is little dispute about most of the 
facts outlined in the Findings of Fact. Respondents’ principal dis- 
agreement with regard to facts found concerns the manner of execu- 
tion of the trades on the floor of the Exchange by Irving Weis. They 
contend that the hearing record does not establish that the trades in 
question were accomplished by simultaneous purchases and sales and 
as a result of mutually contingent bids and offers. The trades of No- 
vember 16, 1944, were “offset” or “crossed” by the floor broker, Irving 
Weis, and were unquestionably of simultaneous execution. As to the 
purchase and sale on October 10, 1945, they are both recorded on the 
records of the New York Cotton Exchange as having taken place at 
12:13 p. m. and they are both recorded on the same time slip showing 
that the transactions were reported to the New York Cotton Exchange 
observer on the floor at the same time. Moreover, as to both the trans- 
actions on July 19, 1944, and October 10, 1945, the opposite sides 
of the purchases and the sales happened to be taken by the same brok- 
ers. These factors are weighty evidence to show simultaneity and mu- 
tually contingent bids and offers. And, of course, Mr. Weis’ state- 
ments to the Business Conduct Committee (Government Exhibits X 
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and Y) establish that the purchase and sale of October 10, 1945, were 
executed by making a simultaneous bid and offer which were accepted 


as a single transaction. 
II 


However, the issues are almost entirely issues of law. The most 
important of these is the question whether the transactions of July 19, 
1944, November 16, 1944, and October 10, 1945, are violations of sec- 
tion 4c of the act, that is whether they are transactions that are, are 
of the character of, or are commonly known as, “wash sales,” or are 
fictitious sales. 

Respondents’ position in general is that the transactions in question 
were concededly not entered into with any intent to manipulate cotton 
prices, that manipulative or fraudulent intent has been present in all 
the reported court decisions on “wash sales,” that manapulative or 
fraudulent intent is an indispensable element of “wash sales,” and 
that the intent of the act is to this effect. Respondents say that the 
transactions in issue here were gone through for “legitimate tax 
purposes” + and without any manipulative or fraudulent intent. On 
the other hand, the complainant contends that the transactions were 
meaningless as far as the cotton futures market was concerned, that in 
each case the sale and the purchase “washed” each other out, that the 
transactions were of the character of wash sales or were fictitious trans- 
actions in violation of section 4c of the act even though there was no 
intent to manipulate prices in the usual sense. 

In support of their general position that manipulative or fraudulent 
intent is a necessary element of the violation “wash sale” under the 
act, respondents point out that in the court decisions involving wash 
sales cited by the parties, fraud, deception or manipulative purpose 
is present. They also invoke Respondents’ Exhibit 1, “Glossary of 
Futures Trading Terms” issued by the United States Department of 
Agriculture in September 1939, which describes a “wash sale” as “A 
fictitious transaction made usually for the purpose of creating appar- 
ent volume or price activity on the market.” Respondents further 
refer to statements by Senator Pope and Senator Murray on the floor 


1O0f course, the legitimacy of the tax purpose cannot be conceded, denied, or decided 
here. The Goldwurm respondents cite William V. Griffin, 45 B. T. A. 588 (1941), William 
R. Tracy, 38 B. T, A. 1366 (1938), and Dupont v. Commissioner, 98 F. (2d) 459 (C. C. A. 
3d, 1938). The applicability of these decisions concerning trading in stocks is not very 
evident for the purposes claimed. Furthermore, in Trenton Cotton Oil Co. v. Commis- 
sioner of Internal Revenue, 147 F. (2d) 23 (C. C. A. 6th, 1945) (rehearing denied 148 F. 
(2d) 208 (1945)), the court said that where cottonseed oil futures were purchased and 
later sold as they matured and replaced with deferred futures (p. 36), ‘““Petitioner’s trans- 
actions in futures were sales and profit or loss resulted from each transaction depending 
upon whether petitioner received more or less than the original cost of the future sold.” 
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of the Senate during the debate upon the bill that became the Com- 
modity Exchange Act.? 

It is true as pressed by respondents that “wash sales” as violations 
of law generally appear in court decisions as devices used for manip- 
ulation of market prices, usually in connection with stocks. But 
even in these decisions cited by the parties, it is apparent that such a 
purpose is not an indispensable requirement of the characterization 
“wash sale.” For example, in United States v. Brown, 5 F. Supp. 
81,93 (N.D. N. Y. 1931), the court said: 

“The indictment accuses the defendants in this case of all the practices which 
the courts have condemned as a fraud on the public for it is alleged, not only 
that they manipulated purchases and sales on the New York Stock Exchange for 
the purpose of raising the price of the stock of the Manhattan Electric Supply 
Company for the purpose of disposing of their holdings therein as the price rose 
but that they also opened accounts with various brokers by which they operated 
wash sales * * *” [Ttalics supplied. ] 

On appeal, 79 F. (2d) 321, 323 (C. C. A. 2d, 1935), the Circuit Court 
also said: “‘*Washing’ sales was made possible by the numerous ac- 
counts controlled by the defendants between whom transactions could 
be cancelled.” In Harris v. United States, 79 F. (2d) 771, 778 
(C. C. A. 9th, 1931), the court said: “A wash sale, whether or not it 
was permitted by the rules of the exchange, would under the circum- 
stances disclosed by the evidence, be equally effective to carry out the 
scheme of the defendants.” United States v. Minuse, 114 F. (2d) 36, 
38 (C. C. A. 2d, 1940), also refers to “wash” sales used as a manipu- 
lative device along with “matched orders,” ete. 

There are some other court usages of the term “wash sales” not in- 
volving prosecutions for manipulative or fraudulent practices. In 
In re Wettengel, 238 Fed. 798, 799 (C. C. A. 3d, 1917), a bankruptcy 
case, a broker ordered the purchase of stock for a customer from 
another broker. After the purchase but without delivery of the stock 
to the first broker, that broker ordered the second broker to sell short 
the same number of shares of the same stock and the purchased stock 
was used to cover the short sale, the two brokers settling at the money 
difference. After this description of the transaction, the court said: 
“In other words, the transaction is what is known as a ‘washed sale’.” 
The Supreme Court of the United States in United States v. New York 


2 Senator Pope: “Wash sales are pretended sales made openly in the pit or trading place 
for the purpose of deceiving other traders. They are employed to give a false appearance 
of trading and to cause prices to be registered which are not true prices. They may be 
entered and recorded as real trades, but by agreement between the parties privately are 
either cancelled or washed out by other trades. * * *” (80 Cong. Record 6162.) 

Senator Murray: “The bill seeks to minimize cheating or fraudulent practices by out- 
lawing so-called trading in privileges (puts and calls), wash sales, cross-trades, accommo- 
dation trades, and other fictitious transactions.” (80 Cong. Record 7858.) 
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Coffee and Sugar Exchange Inc., et al., 263 U. S. 611, 616 (1924), 
said of trading on the exchange, “There are no ‘wash’ sales, i. e., merely 
bets upon the market in which it is understood between the parties that 
neither is bound to deliver or accept delivery.” 

Since the Revenue Act of 1921 there has been a section of the In- 
ternal Revenue Code (presently 26 U. S. C. 118) dealing with loss from 
wash sales of stock or securities. The section has been amended 
several times and has been before the courts on numerous occasions. 
The general purpose has been to disallow, for income tax purposes, 
losses on the sales of securities where it is apparent from repurchase 
of the securities that the intent of the taxpayer was not to make a bona 
fide disposition of them.’ In proposing the first wash sales pro- 
vision in the Revenue Bill of 1921, the House Committee said in its 
report (H. R. Rep. No. 350, 67th Cong., 1st Sess. 11), “Section 214 
would limit the deductions for losses by providing that no deduction 
shall be allowed for losses sustained in the sale of securities where the 
taxpayer at or about the time of such sale purchases identical se- 
curities. This change will, if adopted, prevent evasion of the tax 
through the medium of wash sales.” [Italics supplied.] The report 
of the Senate Committee on Finance (Sen. Rep. No. 271, page 14) 
likewise refers to the prevention of tax evasion through the medium of 
wash sales. 

In summary, it appears then that the term “wash sale” is not ex- 
clusively reserved for market manipulation or fraud. Wash sales of 
course have often been used for such purposes. This is shown by 
judicial decisions and by the description of “wash sale” in the “Glos- 
sary of Futures Trading Terms” issued by the Department and 
invoked by respondents. This description or definition carries the 
limitation “usually” which respondents would read out. The essential 
and identifying characteristic of a “wash sale” seems to be the intent 
not to make a genuine, bona fide trading transaction in stocks or com- 
modities. A wash sale is a form of fictitious transaction.‘ 


* Whereas prior to the wash sales provisions of the Revenue Act of 1921, a deductible 
loss was not allowed where equivalent stock was simultaneously repurchased with the 
sale, Esperson v. Commissioner of Internal Revenue, 59 F. (2d) 259 (C. C. A. 5th, 1931), 
deductible loss had been allowed where a time interval occurred between the sale and the 
repurchase and the sales and repurchases were accomplished through different brokers, 
Samuel M. Vauclain, Petitioner v. Commissioner of Internal Revenue, 16 B. T. A. 1005. 
It was apparently to close such loopholes that the wash sales provisions of the Internal 
Revenue Code were enacted. 

* Webster’s New International Dictionary (1944) has the following definition of “wash 
sale’’: “Stock Exchange. A prearranged fictitious sale of a given security for the purpose 
of influencing the market. The transaction is prohibited because there is no intent to make 
delivery or change ownership.” [Italics in last sentence supplied. ] 

In Huebner, The Stock Market, D. Appleton and Company (1922), pp. 325, 326, the 
author refers to wash sales as used for manipulative purposes and says that they are pro- 
hibited by exchanges throughout the country. He quotes as illustration, however, a para- 
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Despite the exploration of some of the respondents into the techni- 
calities and intricacies of futures trading there is little doubt that the 
transactions complained of in this proceeding were empty formalities 
as far as the cotton futures market is concerned. The purchases offset 
or cancelled the sales and vice versa. The evidence shows that in each 
instance the Goldwurm respondents were equally balanced, long and 
short, in the cotton future in which the questioned transactions took 
place. For all practical purposes they were “out of the market” with 
respect to this future.® 

Respondents urge however that the Goldwurm respondents had 
“open” positions, long and short the same amount in the same future, 
because they instructed respondent Ira Haupt and Company to keep 
their positions “open” on the books, that there was no regulation of 
the Commodity Exchange Authority forbidding this, and that such 
a practice was permitted by the Commodity Exchange Authority. I 
do not see how the failure of the Commodity Exchange Authority to 
proscribe the keeping of customers’ position “open” on a broker’s 
book can justify as permissible the execution of the transactions in 
dispute. Whether the Goldwurm accounts were equally balanced in 
the same future or not, the transactions in issue were intended to and 
were mutually offsetting. The Goldwurms did not intend and did 
not order a bona fide sale or a bona fide purchase of cotton futures 
in any sense. By these transactions, they were using the cotton 
futures markets merely to get purchases and sales which they could 
match against other sales and purchases for purposes of reporting for 
income tax purposes. The transactions were, then, at least artificial 
as far as futures trading is concerned. They were fictitious from the 
standpoint of reality and substance. The execution upon the floor of 
the Exchange does not give them vitality and validity for the purposes 
of section 4c of the act. 

Section 4c of the act does not stop at the prohibition of “wash sales.” 
It also prohibits any transaction that 7s of the character of a wash sale, 
is commonly understood to the trade as a wash sale, or is a fictitious 





graph of the Constitution of the New York Stock Exchange (1920) which provides as 
follows: 

“Fictitious transactions are forbidden. A member of the Exchange or a member of a 
firm represented thereon who shall give or with knowledge execute an order for the pur- 
chase or sale of securities which would involve no change of ownership, shall be deemed 
guilty of conduct or proceeding inconsistent with just and equitable principles of trade, 
and punished as prescribed in Section 6 of Article XVII of the Constitution.” [Italics 
supplied, ] 

®° Crowley, Alien Property Custodian v. Commodity Exchange, Inc., et al., 141 F. (2d) 182 
(C. C. A. 2d, 1944) ; Commodity Exchanges, Baer and Woodruff, Chap. IV (Harper and 
Bros. 1929) ; Commodities, The Things We Live By, Merrill, Lynch, Pierce, Fenner and 
Beane (1944), pp. 14, 15; Section 1.38 (t), General Regulations under the Commodity 
Exchange Act, 17 CFR § 1.3 (t). 
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sale. The language could hardly be broader and, together with the 
other prohibitions in this section and other parts of the act, evinces 
an intention to outlaw insofar as possible all schemes of trading that 
are artificial and are not the result of arms-length trading on the 
basis of supply and demand factors and trading opinion of these 
factors. In addition to the comments in the legislative history cited 
by respondents (n. 2 above), Senator Pope also said, “All fictitious 
transactions are prohibited by this bill (80 Cong. Rec. 6163).”” Where 
Congress intended trading transactions in the nature of “wash sales” 
or “matched orders” to be violations of law only when used for market 
manipulative purposes, it said so specifically. Section 78 (i) of the 
Securities Exchange Act, 15 U.S.C. 78 (a) et seg. Without reference 
to section 4c of the act, sections 6 (b) and 9 prohibit manipulations 
and attempts to manipulate. 

As have been delineated above, the transactions in issue were artifi- 
cial and were fictitious to the cotton futures market. Not only that, 
but as revealed by the trades of July 19, 1944, and October 10, 1945, 
a pricing element wholly extraneous and unreal to the cotton futures 
market was injected into the trading, namely an accomplishment of 
the orders at a loss because a purchase and a sale of the same amount 
of the same future were sought simultaneously. The orders were not 
concerned with the price of the purchase or the price of the sale, or 
whether the purchase or sale occurred first, so long as both were 
transacted at not more than three points loss. The broad coverage 
of the statutory wording should not be delimited to exclude this type 
of trading. As alleged in the complaint, the transactions were “of 
the character” of wash sales and were also “fictitious” sales within 
the meaning of section 4c of the act. Naturally this conclusion applies 
only to the facts and circumstances disclosed by this record and there 
is no need, nor is there any intention, to cover all the different kinds 
of situations that respondents claim would be branded as violations 
of the act if the complaint in this proceeding should be sustained. 


IV 


A great deal of argument was had in the proceeding as to whether 
the transactions became violations of the act solely because of the 
manner of the execution of the trades by the floor broker, Irving Weis. 
In the Preliminary Statement in the referee’s report (p. 5), the referee 
explained the principal contention of the complainant to be that by 
the very nature of the orders to buy and sell at not more than three 
points loss, each of the respondents knew or should have known that 
simultaneous purchases and sales would be necessary, that the trans- 
actions were so executed, that they had the effect of wiping each other 
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out and were, therefore, fictitious and “wash sales.” The Goldwurm 
and Haupt respondents and the New York Cotton Exchange claim 
that the orders could have been executed in a legitimate fashion by 
the floor broker either (1) without “lifting a leg”, that is by waiting 
until he could simultaneously hit the bid of one broker and accept 
the offer of another within the limits set by the orders, or (2) by 
“lifting a leg”, that is by executing one side of the order and by 
taking a chance that he could later execute the other side of the order 
within the limits of his instructions. It is therefore argued that the 
customer and the futures commission merchant should not be held 
responsible for illegal executions by a floor broker when the orders 
could have been carried out in a proper manner. 

Reference to the compainant’s brief (p. 13) in support of its Sug- 
gested Findings of Fact, Conclusions and Order which was before 
the referee shows that complainant specifically contended that it is 
not of the essence of a “wash” or fictitious transaction that a purchase 
and sale be executed simultaneously. Complainant then and since, as 
shown by the transcript of the oral argument before me, held rather 
to the viewpoint that where both sides of a trade are executed simul- 
taneously, or nearly so, the fictitious nature of the transaction is more 
readily apparent. The realities of the situation are that the Gold- 
wurms gave at the same time buying and selling orders of the same 
amount of the same future for execution on the same day for the same 
account with no interest in whether the purchase or sale was executed 
first so long as there was not more than three points loss on the total 
transaction. Respondent Ira Haupt and Company had the Gold- 
wurm accounts on its books. It was obvious on the face of the Gold- 
wurm orders that they requested the execution of transactions at more 
or less the same time that were mutually offsetting and meaningless 
as far as the cotton futures market is concerned. Haupt and Com- 
pany, nevertheless, passed on the orders to the floor broker Weis for 
execution. Haupt and Company accepted and confirmed the executed 
transactions as did the Goldwurms. Regardless of whether the Gold- 
wurms or Ira Haupt and Company knew or should have known pre- 
cisely how the floor broker would execute the trades,° they had asked 
the floor broker to execute what amounted to “wash sales” and fictitious 
sales and they accepted and confirmed the transactions. This is the 
essence of the violations as far as these respondents are concerned. 
Furthermore, they confirmed and accepted transactions that were re- 


® We agree, nevertheless, with the view of complainant and the referee that it should be 
apparent, at least to Ira Haupt and Company, that no prudent floor broker would under- 
take the execution of the trades within the narrow range of three points—in the light of 
price fluctuations between transactions on the Exchange—unless by some such methods as 
employed by Weis. 
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vealed as of simultaneous execution. The records of the transactions 
that came to Haupt and Company show this. The trade of Novem- 
ber 16, 1944, was clearly reported to Haupt and Company as a “cross” 
or “crossed” trade by the floor broker Weis. 

Coming to the case against Weis, we must assume, for the purposes 
of this proceeding at least, that Mr. Weis “crossed” or “offset” the 
trades of November 16, 1944, in the belief that the purchase and the 
sale were for different accounts. The same cannot be said for the 
transactions of July 19, 1944, and October 10, 1945. 

The line of defense for Mr. Weis in this proceeding is that Mr. Weis 
received the orders from a reputable house, Ira Haupt and Company, 
and that he had no way of knowing whether the purchases and sales 
were for one customer or more than one. The purchases and sales 
orders were tied in, however, by the limitation of not more than three 
points loss on both the purchases and sales. There would be no rea- 
son for such a limitation if the purchases were for one account and the 
sales for another. In Mr. Weis’ appearances before the Business 
Conduct Committee of the New York Stock Exchange (Government 
Exhibits X and Y), he explained that in connection with the October 
10, 1945, transactions, the floor clerk for Ira Haupt and Company told 
him that the orders were for two customers but that Ira Haupt and 
Company did not want the orders “offset.” Since the orders were to 
buy and sell for each of two accounts, the floor clerk for Haupt and 
Company may have been technically correct in an ambiguous way. 
But, unless buying and selling for one account were ordered, why 
should the orders not be “offset” under section 1.39 of the regulations? 
Certainly it would be a lot easier to “offset” them as was done with the 
November 16, 1944, deal than to attempt to execute them on the floor 
within the narrow range of three points loss allowed by the orders. 
A further indication of Mr. Weis’ knowledge that buying and selling 
orders for one principal were involved is seen in the fact that despite 
the information from Haupt and Company’s clerk that the October 
10, 1945, orders were for two customers, Mr. Weis went for advice to 
the Chairman of the Committee on Commissions from whom he says 
he received permission to execute the trades. If the orders were the 
usual sort of thing that respondents make them out to be, it would 
seem that such a step would not be necessary. With respect to this 
matter, Mr. Weis admitted to the Business Conduct Committee that 
the Chairman of the Committee on Commissions very likely told him 
that if the buying and selling orders were for the same principal they 
could not be offset by the floor broker but would have to be executed in 
the market (Government Exhibit, p. 6). There seems little doubt 
then that as to the July 19, 1944, and the October 10, 1945, trades, Mr. 
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Weis was in a position to know and did know, as shown by the simul- 
taneity of the purchases and sales and the mutual contingency of the 
bids and offers, that the purchases and sales of the same amount of the 
same future were for one account. As to these transactions then, Mr. 
Weis is found to have violated section 4c of the act as alleged in the 
complaint. 

Since respondent Irving Weis is a partner in the respondent partner- 
ship Irving Weis and Company, and since the respondent partnership 
received and accepted the brokerage commissions paid by Ira Haupt 
and Company for the execution of these transactions, Irving Weis 
and Company is equally responsible for the execution and confirma- 
tion of the execution of the transactions in violation of section 4c of 


the act. 
V 


Respondents voiced many objections to the admissibility of evidence. 
Each respondent protested that evidence in connection with the activi- 
ties of any of the other respondents was inadmissible and not binding 
astohim. Each respondent, however, has been found to have violated 
the act in connection with his activities and not as a result of another 
respondent’s actions and even under the rule of evidence applicable 
in court proceedings, the evidence as to each respondent was ad- 
missible. Respondents strongly protested the answer of complain- 
ant’s witness Caldwell to a hypothetical question as to how he would 
execute the Goldwurm orders if he were a floor broker. Mr. Cald- 
well’s answer was that he would “prearrange” the transactions with 
another floor broker. This answer was not utilized by the com- 
plainant in the suggested findings of fact filed and was disregarded 
by the referee in his proposed findings of fact and conclusions. It 
also played no part in this decision, as is evident. Comment has been 
made on some of respondents’ objections and exceptions. There are 
others but this decision overrules all objections and exceptions not 
consistent with it. 


VI 


Respondents urge the unconstitutionality and invalidity of section 
4c of the act on the ground that the statute provides criminal penal- 
ties and that section 4c of the act, if it is construed to prohibit the 
transactions in issue, is so vague that it violates the essentials of due 
process of law. Respondents cite Connally v. General Construction 
Company, 269 U. S. 385 (1926) ; United States v. L. Cohen Grocery 
Company, 255 U.S. 81 (1921) ; and United States v. Brewer, 139 U.S. 
278 (1891). The prohibitions in the applicable portions of section 4c 
of the act as interpreted here are not so deficient in standards or in- 
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telligibility as to constitute a violation of due process of law in a 
criminal proceeding. In the Connally decision cited by respondents 
the Supreme Court said (pp. 391, 392) : 

“But it will be enough for present purposes to say generally that the decisions 
of the court, upholding statutes as sufficiently certain, rested upon the conclusion 
that they employed words or phrases having a technical or other special meaning, 
well enough known to enable those within their reach to correctly apply them 
[cases cited], or a well settled common law meaning, notwithstanding an ele- 
ment of degree in the definition as to which estimates might differ [cases cited], 
or, as broadly stated by Mr. Chief Justice White in United States v. Cohen 
Grocery Company, 255 U. S. 81,92 * * * ‘that, for reasons found to exist 
either from the text of the statutes involved or the subjects with which they 
dealt, a standard of some sort was afforded.’ ” 


See also United States v. Petrillo, 332 U.S. 1,5, 7 (1947). This, how- 
ever, is not a criminal proceeding and it is not a penal proceeding. 
Nichols & Co. v. Secretary of Agriculture, 131 F. (2d) 651 (C. C. A. 
Ist, 1942). 

Nevertheless, it is recogniz2d that this is a case of first impression. 
The complainant suggested that the sanctions recommended be sus- 
pended. The referee concurred. There is not present in this pro- 
ceeding the purpose of manipulating the market which is usually true 
when wash sales in violation of law are employed. For the Gold- 
wurms and Ira Haupt and Company it may also be said that there 


may not have been full realization that, under the facts and circum- 
stances disclosed, they were engaging in violations of section 4c of the 
act without reference to the precise manner of execution of the trades 
by the floor broker. We find no ground, then, for departing from 
the complainant’s suggestion and the referee’s proposal to suspend 
the effectiveness of sanctions. 


ORDER 


Effective on the 30th day after the date of this order, the registra- 
tion of Ira Haupt and Company and of Irving Weis and Company as 
futures commission merchants and the registration of Irving Weis as 
a floor broker are suspended for a period of ten (10) days. 

Effective on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to Jean Goldwurm 
and Jula Goldwurm for a period of ten (10) days. 

However, such suspension of registrations and denial of trading 
privileges shall be held in abeyance for a period of two years from 
the date of this order: Provided That, if within such two-year period 
the said Jean Goldwurm, Jula Goldwurm, Ira Haupt and Company, 
Irving Weis, or Irving Weis and Company should, after complaint 
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and hearing in accordance with established procedure, be found to 
have again violated the act, then, without further notice, the Secre- 
tary of Agriculture, or his lawful delegatee, may issue a supplemental 
order in this proceeding against any of such persons so found to have 
again violated the act, which supplemental order shall make effective 
the aforesaid suspension of registration or denial of trading privi- 
leges, as the case may be, for such ten-day period. 

A copy of this decision and order shall be sent by registered mail 
to each respondent and to each contract market under the act. 


(A. D. 1735) 


In re St. JoserH Srock Yarps Company. P&S Doc. No. 298. De- 
cided April 1, 1948. 


Increase in Rates and Charges—Establishment of New Charges—Effective 
Date of Order 


Respondent’s petition requesting authority to increase certain yardage charges 
and establish certain new charges for driving livestock and for yardage on 
reweighs and/or resales in other than the commission division by dealers to 
buyers at the market and that the temporary rates and charges now author- 
ized as so modified be continued for a period of two years, granted, and for 
good cause shown, order is made effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland & Sellers, Washington, D. C., for 


respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seg.). The respondent is now 
operating under an order dated April 21, 1947 (6 A. D. 319) as modi- 
fied by an order dated June 10, 1947 (6 A. D. 534), providing for cer- 
tain temporary rates and charges for stockyard services. 

On February 27, 1948, counsel for respondent filed a petition re- 
questing authority to increase certain yardage charges and establish 
certain new charges for driving livestock and for yardage on reweighs 
and/or resales in other than the commission division by dealers to 
buyers at the market and that the temporary rates and charges pres- 
ently authorized as so modified be continued in effect indefinitely or 
for at least a period of two years. 


788431—48——3 
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Notice of the petition was given to the public by publication in the 
Federal Register on March 6, 1948 (13 F. R. 1239). This notice set out 
in detail the present and proposed yardage rates as well as the re- 
quested new charges. 

No objection to the action petitioned for has been filed and the Live- 
stock Branch has filed an answer recommending that the rates and § 
charges petitioned for be authorized for a period of two years. 

Inasmuch as the parties are agreed and no objection has been filed 
the respondent is authorized to amend its present tariff so as to pro- 
vide for the modifications in yardage charges and the new charges set 
out in the Federal Register on March 6, 1948, supra. The respondent F 
shall continue to file with the Livestock Branch the reports which are 
presently required by prior orders in this proceeding. 

The respondent, who must prepare for and be ready to comply with 
the rule on its effective date, desires to have it become effective as 
quickly as possible. All interested persons were afforded a period of 
15 days within which to be heard on the proposed rule. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary of 
Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 


affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall be- 
come effective on the 6th day from the date hereof. 
This order shall be effective for a period of two years following its 
effective date unless changed by another order during that time. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1736) 


In re Sr. Paut Union Strocxyarps Co. P&S Doc. No. 1211. Decided 
April 1, 1948. 


Establishment of New Charges—Increase in Rates and Charges—Effective 


Date of Order 


Respondent’s petition requesting authorization to continue to publish, demand 
and collect, for a two year period the charges set out in its tariff No. 19, as 
supplemented, and also requesting authority to increase certain charges for 
yardage, feed and bedding and to establish certain new charges for driving 
livestock to railroad loading chutes, granted, and, for good cause shown, 
order is made effective, in less than 30 days. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers, of McFarland & Sellers, Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.). The respondent is now 
operating under an order dated September 7, 1940, as modified and 
supplemented by orders dated February 4, 1946 (5 A. D. 83) ; Feb- 
ruary 5, 1946 (5 A. D. 85) ; July 3, 1946 (5 A. D. 530) ; April 24, 1947 
(6 A. D. 321) ; and May 8, 1947 (6 A. D. 418). 

On March 3, 1948, the respondent filed a petition requesting au- 
thorization to continue to publish, demand and collect, for a two year 
period the charges set out in its tariff No. 19, as supplemented. The 
petition also requested authority to increase certain charges for yard- 
age, feed and bedding and to establish certain new charges for driving 
livestock to railroad loading chutes. 

Notice of the petition was given to the public and to all interested 
persons by publication in the Federal Register on March 13, 1945 
(13 F. R. 1345). This notice set out in detail the present and proposed 
charges for yardage, feed and bedding as well as the requested new 
charges. 

No objection to the action petitioned for has been filed and the Live- 
stock Branch has filed an answer recommending that the petition be 
granted. ‘ 

Inasmuch as the parties are agreed and no objection has been filed 
the respondent is authorized to amend its present tariff so as to provide 
for the charges petitioned for and set out in the Federal Register on 
March 13, supra. The respondent shall continue to file with the 
Livestock Branch the reports which are now required by prior orders 
in this proceeding. 

The respondent, who must prepare for and be ready to comply with 
the rule on its effective date, desires to have it become effective as 
quickly as possible. All interested persons were afforded a period of 
15 days within which to be heard on the proposed rule. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary of 
Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 
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affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall 
become effective on the 6th day from the date hereof. 
This order shall be effective for a period of two years following its 
effective date unless changed by another order during that time. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1737) 


Herman C. WERNER v. Herner Commission Company. P&S Doce. 
No. 1793. Decided April 6, 1948. 


Dismissal of Complaint for Reparation—Failure to Show Lack of Reasonable 
Stockyard Services—Failure to Establish Lack of Observance of Just, Rea- 
sonable, and Non-Discriminatory Practice—Failure to Prove Damages Re- 
sulted From Violation of Act 


Where complainant in reparation proceeding claims damages representing the 
difference between the sum he would have received in payment for two 
aminals sold for his account by respondent market agency if they had been 
sold as steers and the amount actually received from the sale of the 
animals as bulls, and it appears that, while respondent’s agents may have 
been mistaken as to the state of the animals in question and that they may 
in fact have been steers, respondent’s agents have made such efforts to 
determine the state of the animals as reasonable men might be expected 
to make in the circumstances, the conclusion is reached that complainant’s 
damage was not the result of a violation of the respondent market agency’s 
duty to observe just, reasonable, and non-discriminatory practices in 
connection with the furnishing of stock yard services, and, accordingly, 
complainant is not entitled to an award of damages, and his complaint for 
reparation should be dismissed.* 


Mr. Herman C. Werner, of Streator, Illinois, pro se. Mr. Cylde R. Davis, of 
Chicago, Illinois for respondent. Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the Packers 
and Stockyards Act of 1921, as amended, 7 U.S. C. 181 et seg. 

On March 21, 1947, Herman C. Werner, 123 La Salle Street, 
Streator, Illinois, filed a complaint with the Livestock Branch, Pro- 
duction and Marketing Administration. By this complaint which is 
dated March 11, 1947, complainant claims reparation from Hefner 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Commission Company, Union Stock Yards, Illinois. The amount 
claimed represents the difference between the amount which claimant 
states he would have received in payment for two animals sold for 
his account by the respondent market agency if they had been sold 
as steers ($446.60) and the amount actually received ($181.95) from 
their sales as bulls, less the selling expense ($10.28). In the com- 
plaint it is alleged that on January 6, 1947, complainant consigned 
several cattle to the respondent for sale on a commission basis; that 
three of the animals were steers; that one animal was sold as a steer 
at $22 per ewt.; that two of the animals weighing 2,030 pounds were 
sold as bulls at $15.50 per cwt.; that the two animals sold as bulls 
were in fact steers and that they should have been sold at $22 per 
cwt. 

On, April 3, 1947, Clyde Davis, a partner, filed an answer to the 
complaint for the respondent. With the answer Mr. Davis enclosed 
photostats of the invoice and scale tickets with respect to a consign- 
ment of cattle sold for complainant on January 6, 1947. In the 
answer, Mr. Davis stated that complainant’s animals were not mixed 
with any other cattle; that the consignment contained two bulls and 
one steer; that the two bulls were “worked” very thoroughly on the 
market and that $15.50 was the best bid secured. The answer also 
contains this statement: “Considering the quality and condition of 
their flesh, they never would have brought any more money whether 
classed as bulls, stags or steers.” 

Respondent’s answer was served upon the complainant and an 
opportunity afforded the parties to request oral hearing in the pro- 
ceeding. Subsequently, by letters dated June 19, 1947, the parties 
were informed that inasmuch as no request for oral hearing had been 
submitted, the decision of the Secretary would be made on the basis 
of evidence submitted under the shortened procedure provided for 
in the rules of practice (9 CFR 202.53). 

Thereafter, on July 8, 1947, complainant filed an opening statement 
with the Hearing Clerk reiterating the allegations of his complaint 
and submitted with it sworn statements by Floyd H. Rucker, a neigh- 
bor, Elmer J. Lawrence, who trucked the animals, and George R. 
Werner, who had cared for complainant’s livestock for “the past four 
years.” Complainant’s opening statement and the attachments are 
to the effect that complainant did not ship and could not have shipped 
any bulls to respondent. 

A copy of complainant’s opening statement having been served upon 
the respondent by registered letter dated July 16, 1947, respondent 
filed an answering statement with the Hearing Clerk on July 28, 1947, 
to which were attached affidavits by B. Weibel, purchaser of the two 
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animals in question, John Mahoney, cattle salesman for respondent, 
and Walter Stevens, respondent’s head cattle salesman. These affi- 
davits and answering statement are to the effect that the animals sold 
for compalinant’s account were the animals consigned by complainant, 
i, ¢., there was no mixup, and that two of the animals were bulls, 
In addition, Clyde Davis, partner, who filed respondent’s answering 
statement, incorporated by reference letters dated April 1, 1947, and 
March 5, 1947, which are a part of the record. Mr. Davis also at- 
tached to the answering statement a photostat of the original “sales 
and weighing tab.” 

On August 7, 1947, complainant filed a statement in reply to re- 
spondent’s answering statement. Subsequently, proposed findings of 
fact, conclusions, and order were filed by each of the parties. 

The complaint is not specific with respect to the act or omission 
upon which the claim for reparation is based. Complainant merely 
alleges that two of his animals which were in fact steers were sold 
as bulls and that he was damaged in consequence because the animals 
should have been sold at $22 per ewt. as steers, whereas they were sold 
as bulls at $15.50 per cwt. In his proposed findings of fact, conclu- 
sions, and order, complainant does assert “That some irregularity 
occurred while they were in possession of Hefner Commission Com- 
pany, which resulted in their sales account to me showing my having 
had two bulls,” but there is no further specification. 

The claim, of course, must be based upon some unjust, unreasonable, 
or discriminatory act or omission in respect to the furnishing of stock- 
yard services, in consequence of which complainant sustained damage 
(sections 307, 308, and 309 of the act). Accordingly, the record has 
been searched for such an act or omission. Complainant’s witness 
Elmer J. Lawrence has certified that he trucked complainant’s animals 
to the Union Stock Yards at Chicago and saw them padlocked in a 
pen. John Mahoney, respondent’s witness, has affirmed that he ac- 
cepted delivery of complainant’s cattle from Elmer J. Lawrence, 
who had trucked them; that they were yarded in pen 21, block 8, when 
he accepted them, and that the cattle were not removed from that 
pen until they were sold. The photostats of the invoice and the scale 
tickets demonstrate that all of complainant’s animals were yarded in 
and sold from pen 21, block 8. The affidavit of Walter Stevens is to 
the effect that he sold two white-faced bulls from pen 21, block 8, on 
January 6, 1947, and that these animals had been consigned by com- 
plainant. In the light of the foregoing, it appears that all of com- 
plainant’s cattle were properly yarded and that there was no irregu- 
larity or failure to render reasonable stockyard services in the physical 
handling of the animals. 
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There remains the question as to whether respondent engaged in 
some unjust, unreasonable, or discriminatory practice in connection 
with the selling of complainant’s animals as bulls. Complainant, his 
neighbor, the trucker, and George R. Werner, who cared for complain- 
ant’s livestock have all sworn to statements to the effect that the two 
animals in question were steers. On the other hand, respondent, 
respondent’s head cattle salesman, the cattle salesman who accepted 
delivery of the animals, and B. Weibel, the bull dealer, who purchased 
the animals, have all sworn to statements to the effect that the ani- 
mals in question were bulls. The record contains nothing to indicate 
that the statement of one of these persons is entitled to more credibility 
than another which makes it impossible to determine the state of the 
animals from the record. Fortunately, such a determination is not 
essential inasmuch as the gravamen of the complaint must be failure 
on the part of the respondent to render reasonable stockyard services. 
Certainly, the evidence demonstrates that reasonable men might differ 
as to the state of the animals. The answer demonstrates that respond- 
ent’s head cattle man, Walter Stevens, considered the matter and 
concluded that the animals were bulls. His judgment was corrobo- 
rated by B. Weibel, the bull dealer, who bought the animals and who 
has sworn that the animals were bulls. 

It appears, therefore, that while respondent’s agents may have 
been mistaken as to the state of the animals in question and that they 
were in fact steers, nevertheless respondent’s agents seem to have 
made such effort to determine the state of the animals as reasonable 
men might be expected to make in the circumstances. Accordingly, 
it must be concluded that respondent has not violated the act with 
respect to the sale of complainant’s animals. Therefore, there is no 
basis for an award of damages. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 123 La Salle 
Street, Streator, Illinois. 

2. Respondent is a partnership and at all times material herein, 
the partnership was registered as a market agency at the Union Stock 
Yards, Chicago, posted as a stockyard subject to the Act (9 C. F. R. 


204.1). 


3. On January 6, 1948, complainant consigned certain cattle to the 


| respondent for sale on a commission basis at the Chicago Union Stock 
» Yards. 


4. Respondent sold complainant’s cattle and remitted the proceeds 


| less marketing expense. 





288 PACKERS AND STOCKYARDS ACT, 1921 7 A.D, 


5. Respondent sold two animals, which complainant alleges were 
steers, as bulls at $15.50 per cwt. and remitted to complainant on the 
basis of this price. 

6. Respondent, through its agents, made reasonable effort to prop- 
erly classify and market complainant’s cattle and otherwise ren- 
dered reasonable stockyard services in connection with the sale of the 
animals. 

7. The complaint herein was filed on March 21, 1947, within ninety 
days after the alleged cause of action accrued. 


CONCLUSION 


Complainant’s damage was not the result of a violation of the re- 
spondent market agency’s duty to observe just, reasonable, and non- 
discriminatory practices in connection with the furnishing of stock- 
yard services. Accordingly, complainant is not entitled to an award 
of damages. 

ORDER 


The complaint is dismissed. 


(A. D. 1738) 


In re Frep A, ArnBINDER, Epwarp AINBINDER, AND Bessie AINBINDER. 
P&S Doc No. 1801. Decided April 20, 1948. 


Cease and Desist—Failure to Pay for Livestock—Unfair and Deceptive 
Practice and Device—Violation of Act 


Where respondents, while operating as packers subject to the provisions of the 
act, purchased in interstate commerce large quantities of livestock and 
failed to make payments for same, it is held that the refusal to pay con- 
stitutes engaging in an unfair and deceptive practice and device, in viola- 
tion of the act, and that the respondents, individually or collectively, and 
their agents, or employees, shall cease and desist from the unfair practice 
of purchasing livestock in commerce and failing to pay therefor.* 


. James A. O'Donnell for complainant. Mr. Joseph H. Wackerman, of Brook- | 
lyn, New York, for respondent Edward Ainbinder. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 e¢ seq.) , instituted by a complaint filed 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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September 27, 1947, by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration, against the respondents, Fred A. 
Ainbinder, Edward Ainbinder, and Bessie Ainbinder, doing business 
as packers under the firm names of Slate Hill Abattoir, Slate Hill, 
New York, and Western Abattoir, Milwaukee, Wisconsin. It is 
charged in the complaint that the respondents engaged in and used un- 
fair, unjustly disciminatory and deceptive practices and devices, in 
commerce, contrary to the provisions of the act, in that the respond- 
ents, while operating as packers subject to the provisions of the act, 
purchased large quantities of livestock from Albia Sales Company, 
Albia, Iowa, Doud & Keefer, Chicago, Illinois, and J. G. Rogers, Lex- 
ington, Kentucky, and failed to make payment for such livestock. 
Service of the complaint and notice of hearing was duly made on each 
of the respondents. Pursuant to the notice of hearing, a hearing was 
held on December 11, 1947, at Middletown, New York, which place is 
adjacent to the Slate Hill Abattoir and is also the address of Fred A. 
Ainbinder and Bessie Ainbinder. John J. Curry, an examiner of the 
Office of Hearing Examiners, United States Department of Agricul- 
ture, presided at the hearing. J. A. O’Donnell, attorney, Office of the 
Solicitor, appeared on behalf of the complainant. Respondents did 
not appear at the hearing either in person or by counsel. Messrs. Harry 
C. Peterson and Alfred M. Pabst, Albia, Iowa, testified and offered in 
evidence written data concerning livestock sold to respondents by the 
Albia Sales Company. Allen H. Keefer testified concerning livestock 
sold to respondents by Doud & Keefer. Glenn G. Bierman of the Live- 
stock Branch, Production and Marketing Administration, testified con- 
cerning livestock sold respondents by J. G. Rogers, Lexington, Ken- 
tucky. Although given an opportunity to do so, none of the parties to 
the proceeding filed suggested findings of fact, conclusions or order 
with the examiner. The file of the case was transmitted to the exam- 
iner on February 4, 1948, for preparation of the examiner’s report. 
The examiner issued his report on March 19, 1948, and copies were 
served on the parties. No exceptions to the report were filed and no 
request for oral argument was made. 

This decision and order are practically identical with those pro- 
posed by the examiner in his report. 


SUMMARY OF THE EVIDENCE 


Livestock Purchased from Albia Sales Company 


In April 1945, a person representing himself as B. Ainbinder, opera- 
tor of the Slate Hill Abattoir, near Middletown, New York, tele- 
phoned H. C. Peterson, owner of the Albia Sales Company, Albia, 
Iowa, and suggested that since he, Ainbinder, usually purchased live- 
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stock from Cohen Bros., Middletown, New York, which the latter 
purchased from Albia Sales Company, perhaps Ainbinder could pur- 
chase livestock direct from Albia and thereby “cut out the middle 
man.” Thereafter, during the year 1945, Albia sold livestock to 
Ainbinder, but only after receiving certified checks in payment. Early 
in 1946, Albia shipped livestock to Ainbinder at various intervals and 
drew bank drafts upon “B. Ainbinder”, the drafts being honored by a 
local bank at Middletown, New York. In October 1946, Ainbinder 
called Albia from Milwaukee, Wisconsin advising that he had bought F 
Western Abattoir at Milwaukee, Wisconsin, for $200,000 and would F 
need lots of cattle every day for slaughter at the plant. Several pur- § 
chases of livestock were made in October 1946 and the accompanying 
drafts were duly paid. 
In November 1946 Albia delivered shipments of livestock to 

Ainbinder as follows: 


Species Amount 


November 11, 1946 Cattle... $6, 177.77 
November 12, 1946 z 19, 770. 85 
November 16, 1946 = 11, 430. 18 
November 23, 1946__- 54 |... 5, 506. 97 
November 25, 1946 
November 27, 1946. 


Drafts were drawn on Western Abattoir for each of the shipments 
above at or about the date of shipment with specific written instruc- 
tions to the clearing banks to wire if payments were not made im- 
mediately. Partly through carelessness on the part of the banks, the 
drafts were not presented for payment promptly and it was not until 
November 30 that Albia learned that the drafts were unpaid. On or 
about November 30, Ainbinder promised Peterson, owner of Albia, 
over long distance telephone that he would mail a check to cover all 
of the drafts. On December 1, a check for $19,770.85 was received 
which covered payment of the November 12 shipment listed above. 
On the same date, Peterson, accompanied by his attorney and banker, 
set out for Milwaukee, Wisconsin, arriving there Monday, December 2. 
Before going to Ainbinder’s place of business, Peterson attempted to 
cash the $19,770.85 check, which was drawn on a Milwaukee bank, but 
was informed by the bank that sufficient funds were not on deposit to 
meet the check. Proceeding to the Western Abattoir, Peterson con- 
fronted Ainbinder and demanded payment for his livestock. After 
some discussion Peterson succeeded in getting the $19,770.85 check 
certified, and obtained from Ainbinder two other checks, dated De- 
cember 3 and 6, for $17,607.85 and $13,813.35, in payment of the other 
drafts which had not been paid. At this meeting Ainbinder identified 
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himself for the first time as “B. Ainbinder.” The two checks given 
to Peterson were signed by Edward Ainbinder, a youth of 21, who was 
introduced by B. Ainbinder as his nephew, and who, Ainbinder an- 
nounced, was being “taught the business.” B. Ainbinder informed 
his visitors that he owned the Western Abattoir outright; that he had 
sold the Slate Hill Abattoir in New York State for a large sum of 
money and held a $20,000 mortgage on it; that he owned a fine farm 
at Middletown, New York, on which he had 100 fine dairy cows; that 
Atlantic & Pacific Tea Company owed him $340,000 in two accounts 
for meat purchased from him; that he was worth a couple of million 
dollars; and, finally, that “money was nothing to him.” Impressed 
by the recital of so much wealth, Peterson and his companions were 
persuaded that Ainbinder would honor the two checks mentioned 
above, and they left the premises and returned to Albia, Iowa. Al- 
though it was not noticed at the time that the checks were given 
by Ainbinder to Peterson, Ainbinder had post-dated the $13,813.35 
check one year ahead to December 6, 1947, which fact was not dis- 
covered until Peterson returned to Albia. In this conection, there is 
a suggestion in the record that Ainbinder first issued a check showing 
the proper date and then substituted another check which he post- 
dated one year ahead. In any event, Peterson was informed on Wed- 
nesday that Ainbinder had also stopped payment on the other check 
for $17,607.85. 

On Thursday, December 5, Peterson again confronted Ainbinder in 
his office at Milwaukee and demanded that the two checks be made 
good. Although Ainbinder promised to make payment, he failed to 
do so, and on December 13, Peterson learned that the Ainbinders had 
discontinued operating Western Abattoir and had returned to New 
York State, Peterson also learned, at about this time, that B, Ain- 
binder had held only a short lease on Western Abattoir; that the 
public trade-name register in Milwaukee showed Western Abattoir to 
be operated by Edward Ainbinder, who has heretofore been described 
as a nephew of B. Ainbinder; and that the Western Abattoir had sold 
only small quantities of meat to the Atlantic & Pacific Tea Company, 
which were duly paid for within twenty-four hours after sale. 

On or about December 24, Peterson learned from Cohen Bros., Mid- 
dletown, New York, that Ainbinder had just received a shipment of 
112 steers at Middletown, New York, and was moving them to his 
farm nearby. As a result of this information, attachment proceed- 
ings were instituted against the livestock and in due course, after con- 
siderable litigation, the livestock was sold by the sheriff for approxi- 
mately $18,000. Later, after additional court proceedings, the attach- 
ment suit was settled whereby Albia received $11,000 in cash from 
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B. Ainbinder and a personal judgment against him. In round figures, 
the amount due and owing to Albia for the livestock, after payment 
of the $11,000, amounted to $20,000. It appears from information 
developed in the various court proceedings against the Ainbinders 
and from other sources that the B. Ainbinder with whom Peterson 
talked at Milwaukee went also by the names of “Al”, “A”, “Fred”, 
“Fred A”, “Mike” and “Bill” Ainbinder. The record also shows that 
practically all of Ainbinder’s business was conducted by telephone, 
care being taken not to reduce any transactions to writing. The rec- 
ord also shows that Mrs. Ainbinder, sometimes known as Bessie Ain- 
binder, was the wife of the above Ainbinder, and that she was the “B. 
Ainbinder” on whom all drafts had been drawn by Albia. It was 
also she who filed a third party claim against the cattle attached at 
Middletown, New York, in her capacity as sole stockholder and owner 
of the Middletown Livestock Auction Market, Inc., Middletown, New 
York. In that proceeding, the jury set the claim aside, found that 
Bessie Ainbinder and the corporation were simply a shield or device 
behind which the Ainbinders covered their tracks, and that the cattle 
belonged to her husband, B. Ainbinder. Although an appeal was 
taken from the decision, it was not prosecuted further and, as stated 
above, the cattle were ultimately sold by the sheriff. The record herein 
also showed that Edward Ainbinder went by the pseudonyms of Fred 
Ainbinder and “Sonny” Ainbinder, 


Livestock Purchased from Doud & Keefer 

There was also evidence with respect to livestock purchased by the 
Ainbinders from Doud & Keefer, livestock order buyers at the Union 
Stock Yards, Chicago, Illinois. The respondents, while operating the 
Western Abattoir, Milwaukee, Wisconsin, authorized Doud & Keefer 
+» purchase livestock for their account as follows: 


Number | Species Amount 





December 6 f y $5, 407. 15 
9, 675. 78 


December 9 99 |_ 
I ‘ 86 aaa 25, 177. 29 


40, 260. 22 


It was agreed and understood by telephone conversations that the 
Ainbinders would pay for such livestock by check upon receipt of a 
telegram from Doud & Keefer advising of the shipments of livestock 
and the amount of the invoices. Prior to the purchases above, the Ain- 
binders purchased a shipment of livestock as of December 2 and paid 
for it by check. With respect to the three shipments listed above, 
the Ainbinders accepted delivery but failed to pay therefor according 





7A. D. FRED A., EDWARD AND BESSIE AINBINDER 293 


to the agreement. Instead, they proceeded to slaughter the livestock, 
shipped the meat to Chicago and to New York, and on about December 
12, 1946, closed the plant of the Western Abattoir and departed from 
Wisconsin. Respondents failed to pay Doud & Keefer for the live- 
stock until the latter, after instituting court proceedings in New York 
and securing a writ of attachment against the slaughtered livestock, 
effected a compromise settlement whereby respondents paid to Doud 
& Keefer the sum of $30,000 in payment for the livestock purchased 
at a price of $40,260.22. 

Mr. Allen H. Keefer of the firm of Doud & Keefer testified con- 
cerning the foregoing transactions and the technique employed by the 
Ainbinders in obtaining livestock from his firm. It can be readily seen 
that the Ainbinders’ modus operandi here was practically the same as 
in the case of Albia Sales Company. The record shows that the Ain- 
binders would have succeeded entirely in their scheme of avoiding 
payment but for quick legal action by Doud & Keefer after the latter 
had been apprised by friendly parties that the Ainbinders had closed 
up their plant in Milwaukee and fled from the State. 

Respondent Edward Ainbinder in his answer alleged that he had 
entered into negotiations with Doud & Keefer regarding purchases of 
livestock upon the distinct understanding that he would pay for the 
livestock after he sold the livestock. The witness Keefer testified that 
at no time did he enter into any understanding with Edward Ain- 
binder regarding the terms and conditions of the sale of livestock. 
His testimony was that he dealt exclusively with Al or B. Ainbinder 
upon the basis of the terms and conditions set forth above, namely, that 
payment was to be made for the livestock upon delivery of telegrams 
to Al Ainbinder advising of the quantity and cost of the livestock. In 
the compromise settlement covering the livestock sold to the Ain- 
binders, the record shows that Al Ainbinder and Bessie A inbinder, his 
wife, appeared with their attorney and agreed to the settlement. 


Livestock Purchased from J. G. Rogers 

There was received in evidence at the hearing a letter from J. G. 
Rogers, Lexington, Kentucky, to the Packers and Stockyards Division 
of the Livestock Branch, describing the methods employed by the 
Ainbinders in purchasing livestock from the said J.G. Rogers. Rogers 
stated that he had done business with Fred Ainbinder for a year and a 
half and had drawn drafts on the Goshen National Bank, Goshen, New 
York, covering all shipments of livestock. No trouble was encountered 
at first regarding payments, except that the Ainbinders were slow in 
paying the drafts. It was the Ainbinders’ practice not to keep funds 
on deposit at the bank but to bring cash and checks to the bank from 
time to time in order to meet the drafts which Rogers sent to the bank. 
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It was Rogers’ opinion that the Ainbinders deliberately delayed pay- 
ments, while in the meantime they accumulated more and more of 
Rogers’ livestock at the Slate Hill Abattoir. As evidence of this, 
Rogers stated that whenever he attempted to locate Fred Ainbinder 
by long distance telephone to obtain payment for livestock already 
delivered, the latter could never be located. However, when he wired 
Ainbinder that he had cattle to ship, Ainbinder would always answer, 
requesting that he ship the cattle. 

The record shows that during April 1946, the Ainbinders received 
the following quantities of livestock from J. G. Rogers and have not 
paid for the same: 


Number head Date Amount 


25 cattle April 13, 1946. 
I ta te Ss ik iui waa ei arieeanene saree koe bale April 17, 1946 


33 steers a 
April 22, 1946 

67 calves S do 

ca ia ale deh aceon tice edamame iene neta d 


SSE 8 2a ieee aie Ta baphgaactiieineg ns tinea piiemeaib wis kannst tansd April 
I a SiO aa aso esirainiphcm nmin mena aie deasinlaeialaad April 27, 1946. 


44, 734, 99 


The record shows that when Rogers finally got Fred Ainbinder on 
the telephone and requested payment for the foregoing quantities 
of livestock, Ainbinder advised him that robbers “had blown his 
safe” where his funds were kept and that if Rogers would be patient, 
and ship him more cattle, he would eventually pay him for the live- 
stock. Needless to say, Rogers shipped him no more cattle and never 
received payment for his livestock. 


FINDINGS OF FACT 


1. The respondents, Fred A. Ainbinder, Edward Ainbinder, and 
Bessie Ainbinder, while doing business under the firm name of Slate 
Hill Abattoir, Slate Hill, New York, and under the firm name of 
Western Abattoir, Milwaukee, Wisconsin, were engaged in the busi- 
ness of buying livestock in commerce for purposes of slaughter. 

2. The respondents during the periods of time stated in the Pre- 
liminary Statement herein purchased large quantities of livestock in 
commerce for purposes of slaughter from Albia Sales Company, Albia, 
Iowa, Doud & Keefer, Chicago, Illinois, and J. G. Rogers, Lexington, 
Kentucky, and failed to pay for the livestock thus purchased. 
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CONCLUSIONS 


The evidence adduced at the hearing in this proceeding showed that 
the Ainbinders while operating the Slate Hill Abattoir, near Middle- 
town, New York, and the Western Abattoir, Milwaukee, Wisconsin, 
purchased large quantities of livestock in interstate commerce and 
thereafter processed such livestock and sold the meat products thereof 
to their customers. By so doing, the Ainbinders operated as packers 
within the meaning of that term as it is defined in section 201 of the 
act. The refusal of the Ainbinders to pay for livestock thus pur- 
chased in commerce constitutes engaging in an unfair and deceptive 
practice and device, in violation of section 202 of the act.? Each of 
the Ainbinder respondents should be ordered to cease and desist from 
continuing to violate the act, the only administrative sanction avail- 
able in this proceeding. Failure to comply with such cease and desist 
order makes the respondents liable to criminal prosecution, as pro- 
vided in section 205 of the act.° 

It would appear to be appropriate to comment briefly on the char- 
acter of the respondents’ conduct on the basis of the record herein. 
The evidence established the identity of the Ainbinders as a group of 
crafty individuals who pursued a calculated design in gaining the con- 
fidence of those with whom they dealt and whose ultimate purpose at 
all times was to betray such confidence. Fraud and deception char- 
acterized the Ainbinders’ relations with each of the three groups of 
livestock dealers from whom they bought livestock during the year 
1946. Although none of the respondents appeared at the hearing 
to defend their actions, there is ample evidence of record to establish 
that the three respondents named in the complaint operated the Slate 
Hill Abattoir and the Western Abattoir. 


ORDER 


The respondents Fred A. Ainbinder, Edward Ainbinder, and Bessie 
Ainbinder, individually or collectively, and their agents, or employees, 
shall cease and desist from the practice of purchasing livestock in 
commerce and failing to pay therefor. 

Copies of this decision and order shall be served on the parties. 
Except as to service, this order shall become effective on the 10th day 
after this date. 

17 U.S. C. 191. 


27 U.S. C. 192. 
*7'U. B.C. 106. 





296 PACKERS AND STOCKYARDS ACT, 1921 
(A. D. 1739) 


Grorce W. Jary AND G. W. SHawver v. TEXAS AND SOUTHWESTERN 
Catrie Raisers’ Association. P & S Doc. No. 1723. Decided 
April 30, 1948. 


Dismissal—Petition Requesting Revocation of Authorization to Make, and 
Charge Fees for Making, Brand Inspections 


Where complainants filed a petition with the Secretary of Agriculture asking 
him to suspend and, after hearing, revoke the order authorizing the re 
spondent to make, and charge fees for making, brand inspections of live- 
stock originating in or shipped from the State of Texas, and set out several 
grounds for challenging the validity of the authorization, and the constitu- 
tionality of the statute under which it was issued, it is held that: (1) this 
is not an appropriate proceeding in which to decide the issue of the con- 
stitutionality of the act as raised in the complaint; (2) the brand inspection 
authority conferred on the respondent and all related rules and regulations 
are valid; (3) complainants have failed to show any necessity, in the public 
interest, for the revocation of respondent’s authorization to make, and charge 
fees for making, brand inspections; and (4) the complaint in this proceeding 
should be dismissed.* 


Mr. Mack Taylor, of Fort Worth, Texas, for complainant. Mr. Joe G. Montague, 
of Fort Worth, Texas, for respondent. Mr. William F. Farrell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


On December 10, 1945, George W. Jary and G. W. Shawver filed 
a petition with the Secretary of Agriculture asking him to suspend 
and, after hearing, revoke the order issued under Section 317 of the 
Packers and Stockyards Act, as amended (7 U.S. C. 181 e¢ seq.), 
authorizing the Texas and Southwestern Cattle Raisers’ Association 
to make, and charge fees for making, brand inspections of livestock 
originating in or shipped from the State of Texas. The petition, or 
complaint as it will be called for the sake of convenience, requested 
also that all related “regulations, directives and schedules” be sus- 
pended, and that a finding be made that “no public necessity exists 
for the enforcement of Section 317a of said act.” The complaint 
charges specifically that section 317a is unconstitutional and that the 
authorization granted to the association under that section is illegal. 
The complainants contend, in substance, that they and about 80 to 85 
percent of the other shippers and producers who use the marketing 
facilities at the Fort Worth Stock Yards do not have or use any brand, 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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mark or other identifying characteristic in connection with their live- 
stock operations; that not more than 60 percent of the cattle shipped 
through the Fort Worth market are branded, marked, or bear any 
other identifying characteristic; that not more than 5 to 10 percent 
of the shippers at the Fort Worth Stock Yards are members of the 
association ; that nevertheless the authorization permits the collection 
of fees for the inspection of all cattle shipped through the stockyard, 
whether branded or not, and irrespective of whether the shipper is 
or is not a member of the association. The complaint alleges that 
the inspection fees are grossly excessive and are in effect a revenue 
raising measure for the benefit of the association and that this is 
discriminatory as against nonmember shippers. It charges that sec- 
tion 317a and the authorization deny the applicants due process of 
law in that they and others similarly situated have not been given 
the right to be heard on the question of the authorization or any 
regulation that has been issued with respect toit. Itis further charged 
that the law and related regulations are void in that the inspection 
services are conducted by persons not qualified as agents, servants 
or employees of the Department of Agriculture. It is also charged 
that regulation 201.86 (9 CFR 201.86), which relates to the penning 
of shipments of livestock during the period of inspection, is dis- 
criminatory in that livestock so penned loses weight and there is an 
undue risk of market fluctuation. 

The petition was filed on behalf of the complainants by Mr. Mack 
Taylor, attorney at law of Fort Worth, Texas. On December 12, 1945, 
an Associate Solicitor of this Department designated Mr. John J. 
Curry to serve as examiner in the proceeding. On January 2, 1946, 
Mr. Joe G. Montague, attorney for the association, also of Fort 
Worth, filed an answer requesting that the complaint be dismissed, 
that the authorization be confirmed, and that “all orders, rules and 
regulations of the Department of Agriculture and all laws complained 
of” be held valid and effective. On January 8, 1946, the examiner 
certified the pleadings and related papers in the proceeding to this 
office for formal action. On February 8, 1946, the complainants’ re- 
quest for a suspension of the respondent’s authorization was denied 
and the matter was returned to the examiner for such further pro- 
ceedings as might be appropriate. On October 16, 1946, an Associate 
Solicitor of the Department designated Mr. William F. Farrell, Office 
of the Solicitor, Dallas, Texas, to act as examiner in the proceeding 
in the place of Mr. John J. Curry. A hearing in the proceeding was 
held at Fort Worth on April 14, 1947. Attorneys Taylor and Monta- 
gue represented the complainants and respondent, respectively, at the 
hearing. This Department was not represented by counsel. At the 
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opening of the hearing, Examiner Farrell stated that on November 
18, 1946, a prehearing conference was held and that the parties to the 
proceeding agreed that the issues at the hearing would be confined to 
the following: 

“First, was the hearing which led to the promulgation of the order legally 
conducted ; second, are the Act and the orders and rules and regulations promul- 
gated thereunder discriminatory ; and third, are the Act and the orders and rules 
and regulations promulgated thereunder, constitutional.” 
After the hearing the examiner filed a report recommending dismissal 
of the complaint. Exceptions were filed by the complainants. 
_ A brief background discussion may help clarify the issues pre- 

sented in the complaint. Prior to the enactment in 1942 of Section 
317 of the Packers and Stockyards Act, commonly referred to as the 
Kleberg Amendment (56 Stat. 372; 7 U.S. C. 217 (a) ), the respondent 
Texas and Southwestern Cattle Raisers’ Association and the Coastal 
Cattle Association of Beaumont, Texas, were both performing brand 
inspection services under authorizations from the Department made 
pursuant to riders contained in annual appropriation acts (see 7 
U.S. C. 1940 ed. 231 and note). One important change made by the 
amendment was the addition of a limitation providing that there may 
be only one agency or association performing the inspection service 
in any one state. Where there is more than one application, the Secre- 
tary must decide which applicant is best qualified to perform the 
service. Upon the enactment of section 317 each of the associations 
mentioned filed an application with the Department requesting that 
it be designated the one authorized inspection agency in the State. 
Each applicant requested the revocation of the other’s authorization 
and the confirmation and extension of its own. A consolidated hear- 
ing on the two applications was held at Washington, D. C., on Sep- 
tember 23, 1942, and by orders dated December 12, 1942, the authoriza- 
tion of the Texas and Southwestern Cattle Raisers’ Association was 
continued in force (1 A. D. 734), and the authorization of the Coastal 
Cattle Association was revoked (1 A. D. 730). The action in favor of 
the first named association, the respondent here, was tantamount to 
granting it a new authorization under section 317. This order of au- 
thorization was amended by an order dated June 4, 1943 (9 CFR, 1943 
Supp., 203.10). 

FINDINGS OF FACT 


1. The complainants, George W. Jary and G. W. Shawver, were 
at the time of filing their petition in this proceeding? producers and 


1In a letter dated August 15, 1947, Examiner Farrell notified the Hearing Clerk, Office 
of the Solicitor, U. S. Department of Agriculture, of the death of the complainant George 
W. Jary. 
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shippers of livestock using the facilities of the Fort Worth Stock 
Yards, a posted stockyard subject to the provisions of the Packers 
and Stockyards Act (9 CFR 204.1). During times material herein 
the complainants and other producers and shippers have been charged 
by the respondent association, and have paid to it, brand inspection 
fees with respect to cattle at the aforementioned stockyard. 

2. The respondent Texas and Southwestern Cattle Raisers’ Asso- 
ciation is a private non-profit corporation organized under the laws 
of Texas. It maintains in Fort Worth, Texas, an office and facilities 
for the inspection of brands, markings, and other identifying charac- 
teristics of livestock, including extensive records of brands and mark- 
ings and a staff of inspectors. 

3. Section 317 of the Packers and Stockyards Act (7 U.S. C. 217a) 
provides that the Secretary of Agriculture “may, upon written appli- 
cation made to him, and if he deems it necessary, authorize” in any 
state where branding or marking livestock as a means of establishing 
ownership prevails by custom or statute “any department or agency 
of, * * * or a duly livestock association of any such State” to 
charge and collect “a reasonable and nondiscriminatory fee for the 
inspection of brands, marks and other identifying characteristics of 
livestock originating in or shipped from such State, for the purpose 
of determining the ownership of such livestock.” The entity so 
authorized must register as a market agency before collecting inspec- 
tion fees, and no more than one authorization may be issued with 
respect to such inspections in any one state. Where there is more 
than one application the Secretary must decide which applicant is 
best qualified to perform the service, on the basis of factors set out 
in section 317. ‘The provisions of the act with respect to rates and 
charges for any stockyard service is made applicable to charges for 
brand inspections, such charges to be collected by the market agency 
or person receiving and disbursing the funds received from the sale 
of livestock inspected. The Secretary may if he deems it in the public 
interest suspend, and after hearing, revoke any such brand inspection 
authorization. 

4. By an order dated December 12, 1942, the respondent association 
was given the sole authorization to make brand inspections under sec- 
tion 317 of the act with respect to livestock originating in or shipped 
from Texas; it has registered as a market agency under the act and 
has been charging and collecting inspection fees under tariff schedules 
filed with the Department and published as required by the act and 
departmental regulations. 

5. Departmental regulations covering the administration of the 
Packers and Stockyards Act and including provisions with respect 
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to the inspection of brands, marks and other identifying character- 
istics were issued January 8, 1943 (8 F. R. 393; 9 CFR, Cum. Supp. 
201.1 et seg.), after extensive hearings, including one held at Fort 
Worth, Texas, on July 31, 1942. Notice of the hearing was given 
with opportunity for interested persons to participate. Regulation 
201.86 requires that persons having custody of livestock subject to in- 
spection keep it available for inspection in such manner as to preserve 
the identity of the consignment until after inspection, which must be 
made as soon after receipt of the livestock as practicable and as rapidly 
as possible to prevent any delay in marketing, shrinkage in weight, 
or other avoidable losses. 


CONCLUSIONS 


In requesting the revocation of the present authorization of the 
Texas and Southwestern Association to collect brand inspection fees, 
the complainants urge three classes of objections. It is urged, gen- 
erally, (1) that the brand inspection amendment is unconstitutional; 
(2) that the authorization granted by the Secretary under the amend- 
ment and all related departmental rules, regulations and directives 
are invalid; and (3) that there does not now exist any necessity in 
the public interest for any further continuation of the inspection of 
brands under the amendment. 

On the question of the constitutionality of the amendment, it is 
urged that section 317 is discriminatory, denies to the complainants 
and others the due process of law guaranteed by the Federal Constitu- 
tion, and that it improperly permits the performance of brand inspec- 
tions under this law by persons who are not agents or employees of 
the Federal Government. We shall not consider here the constitu- 
tional issues urged. This is not an appropriate proceeding in which 
to do so. The power to pass on the validity of an act of Congress 
is a traditional prerogative of the courts (Knowles v. Hirsch, 65 F. 
Supp. 690 (D. C. D. C. 1946) ), and every such statute is presumed to 
be constitutional until judicially declared to be otherwise (Panitz v. 
District of Columbia, 112 F. (2d) 39 (App. D. C. 1940)). We shall 
proceed, therefore, on the presumption that this act is constitutional. 

Complainants set out several grounds for challenging the validity 
of the authorization itself as distinguished from the law under which 
it was issued. It is objected that the authorization permits the col- 
lection of fees with respect to all cattle shipped through the Fort 
Worth yards, whether branded or not, and regardless of whether the 
shipper is or is not a member of the association. Those are not ap- 
propriate criticisms of the authorization because in this connection 
the authorization follows practically verbatim the language of the 
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act, which permits the Secretary to authorize a state agency or an 
association “with respect to livestock originating in or shipped to 
market from the State of Texas, to charge and collect reasonable, 
nondiscriminatory fees * * * for the inspection of brands, marks 
or other identifying characteristics * * * to determine the own- 
ership of the livestock.” Thus, the law makes no distinction based 
on ownership and -is phrased in terms of inspection of livestock re- 
gardless of whether they actually turn out to be branded or marked 
or not. Therefore, this criticism of the authorization brings in issue 
the validity of the law itself. Since the act may be assumed to be 
constitutional in this respect until judicially declared otherwise, the 
provisions in question in the authorization may also be presumed 
to be valid. 

The further objection is made that the revenue collected by the 
association for brand inspection at the Fort Worth yards is excessive 
and is discriminatory against producers and shippers trading at those 
yards who are not association members. At the hearing, counsel for 
the complainants attempted to bring out that the proceeds of inspec- 
tion fees collected at the Fort Worth yards were in excess of the 
amounts necessary to defray the cost of brand inspections at those 
yards and that these excess amounts were being used to compensate 
the association for losses resulting from brand inspection operations 
at other yards. It should be noted at this point that this proceeding 
was not instituted as one to challenge or change the approved tariff for 
performing the brand inspection service. It was instituted as one to 
challenge the constitutionality of the act of Congress under which the 
service is being performed, and to effect the complete revocation of 
the authorization under which the respondent is making brand inspec- 
tions at the Fort Worth Stock Yards. If the complainants wish to 
contend that the rate contained in the present authorized tariff is in 
excess of that necessary to defray the costs of performing the brand 
inspection at Fort Worth, this is not the appropriate proceeding in 
which to do so. Mr. Henry Bell, secretary and general manager of 
the respondent association, did testify at the hearing that the total of 
brand inspection fees collected at Fort Worth exceeded the costs of 
salaries of the brand inspectors there, but brought out, however, that 
there were numerous other operating expenses that had to be met, 
including office space, telephones, performance of investigatory func- 
tions, tracing of lost or stolen cattle, maintenance of records of 
brands, etc. The complainants failed to bring out that the 
amount of the fees collected was appreciably greater than necessary to 
defray the total of normal operating expenses. They failed also to 
produce testimony or evidence to justify any conclusion that, as 
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charged in the complaint, the respondent association so managed the 
financial aspects of the inspection service as to discriminate against 
shippers who were not members of the association. 

Attorneys for the parties to this proceeding stipulated at a prehear- 
ing conference that one issue to be considered at the hearing was 
whether “the hearing which led to the promulgation of the order” was 
legally conducted. It should be noted in this connection that the act 
does not require any hearing upon an application of a state agency or 
an association seeking the authority to make brand inspections under 
the act. It is true that in this case a hearing was in fact held in con- 
nection with the authorization under which the respondent association 
is operating. However it was not a hearing on the general question of 
whether any brand inspection authorization should be granted. It 
was a hearing on the question of which of two competing applicants 
was “best qualified to perform the proposed service.” In such a case 
the law requires the decision to be made on the basis of the respective 
applicants’ “(1) experience, (2) financial responsibility, (3) extent of 
efliciency of organization, (4) possession of necessary records, and (5) 
any other factor relating to the ability of the applicant to perform 
the proposed service.” The law did not require the hearing in ques- 
tion to be held, and it is assumed it was held as an expeditious means 
of assembling complete information with respect to the factors men- 
tioned. Both applicants were given notice of the hearing and par- 
ticipated in it. No one else had a vested right to such notice or 
participation. Therefore the fact that the complainants here may 
not have been notified of, or participated in, the hearing is not a 
ground for challenging the proper issuance of the order of 
authorization. 

The complaint charges also that departmental regulations covering 
brand inspections “were made without adequate notice to applicants.” 
Without inquiring into the question whether the complainants were 
legally entitled to such notice, it is abundantly clear, from testimony 
at the hearing and from detailed uncontradicted statements set out 
in the respondent’s answer to the complaint, that the regulations 
mentioned were issued only after extensive hearings, including one 
held at Fort Worth on July 31, 1942. Adequate notice of the hear- 
ing appears to have been given, with full opportunity for interested 
persons to participate. 

The complaint expressly challenges the validity of regulation 
201.86 (9 CFR, Cum. Supp., 201.86) which provides, in substance, 
that persons having custody of livestock subject to inspection shall 
keep it available for inspection in such manner as to preserve the 
identity of each consignment until after inspection. It is contended 
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that this regulation requires the penning of livestock for such unduly 
long periods as to result in excessive losses of weight and undue risks 
of market fluctuations. That criticism is without merit. Obviously, 
in order to perform the brand inspection service, it is necessary that 
consignments of cattle be penned or otherwise segregated for a rea- 
sonable period of time. In this connection, the regulation itself 
expressly imposes the reasonable safeguards that the inspections 
must be made as soon after receipt as practicable and as rapidly as 
possible in order to prevent delays in marketing, shrinkage in weight 
or other avoidable losses. 

There was some testimony at the hearing to indicate that soon 
after the inspection service was put into effect there were some in- 
stances of delay in making inspections but it was clearly brought out 
that any such conditions no longer existed. Moreover, no convincing 
evidence was brought out that any delays were the fault of the 
respondent’s employees. 

The complaint expressly requests that “the Secretary find that no 
public necessity exists for the enforcement of section 317a of said 
act;” in other words that there is no longer any necessity for the 
continuance of the brand inspection service. However, no con- 
vincing evidence in support of that request was brought out at the 
hearing. In the absence of any evidence that there has been any 
change in material circumstances or conditions between the time 
when the authorization was issued and the time when the complaint 
was filed, it must be presumed that the same considerations that 
induced the original issuance of the authorization still existed at the 
time of the filing of the complaint. Under the circumstances, the 
complainants’ request is not entitled to serious consideration. 

In summary, (1) this decision does not attempt to decide the issue 
of the constitutionality of the act that is raised in the complaint; 
(2) it is concluded that the brand inspection authorization con- 
ferred on the respondent association and all related rules and regu- 
lations are valid, and (3) that the complainants have failed to show 
any necessity, in the public interest, for the revocation of the re- 
spondent’s authorization to make and charge fees for making brand 
inspections. 

It is concluded, therefore, that the complaint in this proceeding 
should be dismissed. : 

ORDER 


The complaint (petition) of George W. Jary and G. W. Shawver 
is hereby dismissed. 

Copies hereof shall be served on the parties, or their counsel of 
record, in person or by registered mail. 
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(A. D. 1740) 
PACA Doc. No. 4848.* Decided April 1, 1948. 


Dismissal—Settlement Between Parties 


Upon receipt of notice that the parties have reached a settlement, and at the 
request of complainant’s attorney, the complaint is dismissed. 


Messrs. Eubanks & Reichert, of McAllen, Texas, for complainant. Respondent 
pro se. Mr. James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
The formal complaint was filed July 28, 1947, alleging failure to ac- 
count for a carload of frozen broccoli. A copy of the complaint was 
served upon respondent and an answer was filed on December 10, 1947, 
Respondent requested an oral hearing. Prior to the hearing, notice 
was received from respondent that a settlement had been reached. 
On March 25, 1948, this information was confirmed by complainant’s 
attorney, who requested that the complaint be dismisséd. Ac- 


cordingly, the complaint in this proceeding is hereby dismissed. 
Service hereof shall be made on the parties. 


(A. D. 1741) 
PACA Doc. No. 4798.* Decided April 5, 1948. 


Dismissal—Stipulation of Parties 


Complaint for reparation dismissed upon receipt of stipulation of parties that 
complaint should be dismissed. 


Mr. Leroy Comanor, of Philadelphia, Pennsylvania, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On May 9, 1947, complainant filed a formal complaint against re- 
spondent under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a e¢ seg.). Complainant alleges 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





tice 
hed. 
int’s 
Ac- 


7 A.D. SIMON SIEGEL CO. Vv. JOSEPH SANSONE & SON 305 


that respondent failed to deliver a carload of celery purchased from 
respondent and that an award of reparation for the loss sustained 
should be awarded complainant. Respondent answered and a hearing 
was held on March 2 and 9, 1948. Both parties were represented by 
counsel at the hearing. On March 12, 1948, the parties stipulated, by 
their attorneys, that the proceeding be withdrawn with prejudice. 

In acordance with such stipulation, the complaint is hereby dis- 
missed with prejudice. 

Service hereof shall be made on the parties. 


(A. D. 1742) 


Srmmon Sizce, Company v. JosepH SANSONE AND Son. PACA Doc. 
No. 4856. Decided April 5, 1948. 


Failure To Pay Purchase Price—Default 


Where respondent failed to answer the complaint alleging that respondent pur. 
chased and accepted delivery of four carloads of produce and in payment 
therefor it gave complainant checks upon which payment was refused and 
protest fees were thereby incurred, it is held that complainant is entitled to 
recover the sum of the contract purchase prices for the produce plus protest 
fees incurred on the worthless checks.* 


Mr, Alexander Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.), informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on September 13, 1946, and a formal 
complaint was filed on April 7, 1947. A copy of the formal complaint 
and a copy of the report of investigation were served on the respondent 
by registered mail on November 28, 1947. A copy of the report of 
investigation was likewise served on complainant’s attorney on the 
same day. 

Complainant alleges that respondent has failed to pay for four car- 
loads of produce and that there is now due and owing complainant 
from respondent on these shipments the sum of $5,637.39. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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In a letter which accompanied the formal complaint when it was 
served upon respondent, it was explained that failure to answer within 
20 days after receipt of such notice would constitute a waiver of hear- 
ing and would also be deemed to be an admission of the truth of the 
facts alleged in the complaint, as provided in the rules of practice 
(10 F. R. 2209 et seg.). Notwithstanding such notice, respondent 
has failed to answer the complaint and the proceeding is disposed of 
on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Company, is a partnership composed 
of Simon Siegel and Ruth Siegel, whose address is 1425 South Racine 
Avenue, Chicago 8, Illinois. 

2. Respondent, Joseph Sansone and Son, is a partnership which, at 
the time of the transaction involved herein, was composed of Guisseppi 
Sansone, Michael Sansone and Samuel Sansone, and was licensed 
under the act. Thereafter, Joseph M. Sansone, Mario Sansone and 
Anthony Sansone joined the partnership firm which was on August 
5, 1947, licensed under the same partnership name. 

3. On or about June 4, 1946, complainant and respondent entered 
into a joint account agreement whereby complainant diverted to 
respondent at Buffalo, New York, a carload of 719 lugs of U. S. No. 1 
tomatoes contained in car PFE 98228 previously shipped in interstate 
commerce from Texas loading point. This shipment was invoiced to 
and accepted by respondent at the agreed joint-account price of $2.90 
per lug f. 0. b. shipping point. Respondent rendered an account sales 
showing that these tomatoes were sold for $1,076.95 gross and, after 
deducting freight and other charges, the net returns amounted to 
$700.95. One-half the joint-account loss of $1,384.15, or $692.07, was 
deducted from the invoice price of $2,085.10, thus leaving a balance 
of $1,393.03 due and owing to complainant. 

4, On or about June 10, 1946, complainant contracted in interstate 
commerce to sell and respondent to purchase one carload of 312 crates 
of cantaloups at the agreed price of $4.69 per crate f. o. b. shipping 
point acceptance final, plus a precooling charge of $15.00, or $1,478.28 
for the carload, which was shipped from Yuma, Arizona, in car 
FGE 50729 and thereafter diverted in transit to Buffalo, New York, 
where respondent accepted delivery but has failed ever since to pay 
complainant any part of the agreed purchase price therefor. 

5. On or about June 21, 1946, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of 640 crates 
of Honeydew melons at the agreed price of $2.00 per crate, or $1,280.00 
f. o. b. shipping point acceptance final. The shipment, contained in 
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car PFE 50199, was shipped from loading point in the state of Cali- 
fornia and thereafter diverted in transit to Buffalo, New York, where 
respondent accepted delivery but has failed ever since to pay com- 
plainant any part of the agreed purchase price. 

6. On June 12, 1946, complainant contracted to sell and respondent 
to purchase a carload of 312 crates of cantaloups at the agreed price of 
$4.69 per crate, plus a precooling charge of $20.00, or $1,483.28 f. o. b. 
shipping point acceptance final. The shipment, contained in car MDT 
16682, was shipped from loading point in the state of California and 
thereafter diverted in transit to Buffalo, New York, where respondent 
accepted delivery but has failed ever since to pay complainant any part 
of the agreed purchase price. 

7. On or about July 29, 1946, respondent gave complainant a check 
for $4,241.43 (.08 less than the amount due) in payment for the produce 
shipped in cars FGE 50729, MDT 16682 and PFE 50199, but the bank 
upon which this check was drawn refused to make payment because 
of insufficient funds on deposit to respondent’s credit and complainant 
incurred a protest fee of $1.40. Likewise, respondent gave complain- 
ant a check on October 3, 1946, for $1,393.03 in payment for the to- 
matoes contained in car PFE 98228 and payment was also refused on 
this check because of insufficient funds to respondent’s credit. There 
was a protest fee of $1.40 on this check. 

8. Informal complaint was filed in this proceeding on September 13, 
1946, which was within nine months after the cause of action accrued 
on each of the several transactions involved. 


CONCLUSIONS 


The record stands undisputed to the effect that respondent con- 
tracted for and accepted delivery of the several shipments of produce 
involved in this proceeding, and has failed to pay complainant any 
part of the amount due complainant therefor. In addition, respondent 
caused complainant to be charged with protest fees in the amount of 
$2.80 on worthless checks given by respondent in payment of the sev- 
eral shipments. It is concluded, therefore, that respondent’s failure 
to make full and prompt payment to complainant on the four ship- 
ments here involved was, and is, in violation of section 2 of the act 
and complainant should be awarded reparation in the full amount 
shown to be due, or $5,637.39, with interest. The facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $5,637.39, with interest thereon at five 
percent per annum from July 1, 1946, until paid. 
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The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1743) 


Lone Propuce v. J. RaymMonp Wituiams. PACA Doc. No. 4869. 
Decided April 5, 1948. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant alleged that respondent issued his check in payment of the 
purchase price for a truckload of potatoes, which check was dishonored by 
the bank upon which it was drawn, and that respondent subsequently paid 
only a part of the agreed purchase price and failed to answer the complaint 
filed against him to recover the price of the potatoes, it is held, that re- 
spondent’s failure to make full and prompt payment of the purchase price 
of the commodity was, and is, in violation of section 2 of the act, that re- 
spondent’s failure to answer the complaint is deemed to be an admission of 
the facts alleged therein and a waiver of oral hearing, in accordance with the 
rules of practice, and that complainant should be awarded reparation in the 
amount claimed, with interest.* 


Long Produce, of Twin Falls, Idaho, complainant pro se. Miss Lenore H. Lang- 
ford, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C., 1940 ed., 499a e¢ seg.), was instituted by Long 
Produce, of Twin Falls, Idaho, against J. Raymond Williams, of 
Phoenix, Arizona, for failure to pay the balance of the purchase price 
for a truckload of potatoes sold to Williams in July 1945. Informal 
complaint was received by the Regulatory Division, Fruit and Vege- 
table Branch, on April 24, 1946. The formal complaint was filed on 
November 13, 1947, and a copy thereof, together with a copy of the 
report of investigation, was served upon respondent by registered 
mail on December 23, 1947. A copy of the report of investigation was 
served in like manner on complainant on December 22, 1947. At the 
time of service of the complaint on respondent, his attention was 
directed to the necessity of answering the complaint within 20 days 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed 
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from the receipt of such notice, and he was informed that failure to 
answer would be deemed to be an admission of the truth of the allega- 
tions contained in the complaint and would also constitute a waiver of 
an oral hearing, in accordance with the rules of practice (10 F. R. 
9209 et seg.; 11 F. R. 224). Notwithstanding such notice, respondent 
failed to answer the complaint and this proceeding is disposed of on 
the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, William B. Long, doing business 
as Long Produce, whose post office address is Box 711, Twin Falls, 
Idaho. 

2. Respondent is an individual, J. Raymond Williams, whose ad- 
dress is Route 5, Box 96Z, Phoenix, Arizona. At the time of this 
transaction, respondent was not licensed under the act but was subject 
to license. 

3. On or about July 28, 1945, complainant, by oral contract and 
contemplating shipment of the commodity in interstate commerce, 
sold to respondent a truckload, consisting of 250 sacks, of potatoes, at 
the agreed price of $2.84 per sack, f. o. b. shipping point. 

4. The purchase and sale were made on the basis of respondent’s 
personal inspection of the potatoes, which complainant loaded onto 
a truck operated by respondent. Respondent accepted delivery of the 
potatoes and issued his check drawn on the Valley National Bank, 
Phoenix, Arizona, in the amount of $710 in payment of the purchase 
price. 

5. Complainant accepted respondent’s check and promptly depos- 
ited it for collection, The check was dishonored by the Valley Na- 
tional Bank, Phoenix, Arizona, and was returned to complainant 
marked “Account Closed.” Subsequently, respondent made partial 
payments totaling $130, leaving a balance due complainant on the 
purchase price of the potatoes of $580. 

6. An informal complaint was filed on April 24, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


During the informal investigation of this complaint by the Branch, 
respondent admitted orally that he purchased the potatoes in question, 
that he personally inspected and accepted them at complainant’s ware- 
house in Idaho, and that complainant has not been paid the full con- 
tract price in accordance with the original agreement. It is concluded 
that respondent’s failure to pay the full purchase price for the potatoes 
was and is in violation of Section 2 of the Act, and the complainant 
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should be awarded reparation in the amount claimed with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $580, with interest thereon at 5 percent 
per annum, from July 28, 1945, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1744) 
PACA Doc. No. 4665.* Decided April 6, 1948. 


Dismissal—Consent of Parties 


Where complainant and respondent reached an agreement for settlement at the 
opening of the hearing but one of the partners subsequently filed a petition 
in bankruptcy, listing complainant as a creditor, and complainant thereafter 
authorized dismissal of the proceeding, the complaint is dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Joseph Sitnick, 
of Washington, D. C., for respondent. Mr. John T. Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), instituted by 
a complaint filed with the Regulatory Division, Fruit and Vegetable 
Branch on September 17, 1946, for the recovery of a loss sustained on 
resale of an interstate carload shipment of tomatoes after rejection by 
respondent. An answer was filed by respondent alleging that com- 
plainant failed to ship U. S. No. 1 tomatoes as ordered, denied any 
liability to complainant, and requested dismissal of the complainant. 

This case was set for hearing in * * * on April 29, 1947, at 
which the parties appeared and were represented by counsel. At the 
opening of the hearing, the parties announced that they had reached 
an agreement for settlement, the terms of which were read into the 
record, and the hearing was closed. One of respondent partners sub- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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sequently filed a petition in bankruptcy listing * * * as a 
creditor. 

Under date of March 23, 1948, complainant’s representative wrote 
a letter to the Hearing Officer in which it was stated that “it doesn’t 
appear that there will be any point gained in leaving this case open 
on your records, so that dismissal can be made accordingly by you 
under the circumstances.” 

On the basis of this letter, the complaint is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1745) 
PACA Doc. No. 4668.* Decided April 6, 1948. 


Dismissal—Settlement Between Parties 
Upon receipt of notification by complainant’s attorneys that this case has been 


settled in full between the parties for a cash consideration and requesting 
that the proceeding be dismissed, the complaint is accordingly dismissed. 


Messrs. Blanksten and Lansing, of Chicago, Illinois, for complainant. Mr. Sid- 
ney L. Church, of Salinas, California, for respondent. Mr. Richard F. 


McCarthy, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), complainant filed an in- 
formal complaint on October 16, 1945, and a formal complaint on 
September 17, 1946, alleging failure to deliver in accordance with con- 
tract terms carrots shipped in September 1945. The respondent filed 
an answer to the formal complaint on January 20, 1947, claiming that 
it was unable to make delivery due to a shortage of railroad cars, 
which shortage was beyond the control of respondent. Respondent 
requested an oralhearingtobeheldin * * *, but the parties later 
filed a stipulation to the effect that the shortened procedure outlined 
in section 47.20 of the rules of practice under the act would be followed 
in determining the issues involved. 

In a letter dated March 25, 1948, complainant’s attorneys stated 
that this case has been settled in full between the parties for a cash 
consideration and requested that the proceeding be dismissed. 

Accordingly, the complaint herein is dismissed. Copies hereof shall 
be served upon the parties or their counsel of record. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1746) 
PACA Doc. No. 4838.* Decided April 6, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed at request of complainant’s attorney and 
notification that the claim against respondent has been settled. 


Mr. R. Edward Tepe, of Cincinnati, Ohio, for complainant. Messrs. Bernstein, 
Weiss, Tomson, Hammer & Parter, of New York, New York, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On October 8, 1947, the complainant herein filed a formal complaint 
pursuant to the provisions of the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), against the respondent, 
alleging failure to account for a carload of onions shipped in May 1947. 
The respondent’s answer to the complaint, filed on November 25, 1947, 
contained a general denial of the material allegations thereof and 
prayed that the complaint be dismissed. 

Thereafter, complainant’s attorney, in a letter to the Department, f 
dated March 25, 1948, stated that a settlement of the issues involved 
in the proceeding has been effected between the parties and that he had 
been instructed to request that the complaint be dismissed. 

Accordingly, the complaint herein is dismissed. Copies hereof shall 
be served upon the parties or their counsel of record. 


(A. D. 1747) 


L. Mauuin AND Sons v. Tom CunnincHaMm. PACA Doc. No. 4857. § 
Decided April 6, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant sold respondent a carload of apples at an agreed price, but 
after arrival of the shipment and inspection by respondent, the latter notified 
complainant that he was rejecting the car because the apples were not as good 
as he expected, and the complainant thereupon reduced the price of the ap- 
ples after which respondent accepted the shipment, but failed to pay com- 
plainant the purchase price under the new agreement, and failed to answer § 
the complaint filed against him for recovery of the price, it is held, that 
respondent’s failure to pay the purchase price of the apples in question was, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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and is, in violation of the act, his failure to answer the complaint is deemed 
to be an admission of the truth of the allegations contained therein and also 
constitutes a waiver of hearing, in accordance with the rules of practice, 
and, therefore, complainant is entitled to an award of reparation in the 
amount of the purchase price under the new agreement.* 


L. Mallin & Sons, of Kansas City, Missouri, complainant pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), for the recovery of 
reparation in the amount of the contract purchase price for a carload 
of apples shipped in interstate commerce from Valley City, Illinois to 
Fort Scott, Kansas. An informal complaint was received by the 
Regulatory Division, Fruit and Vegetable Branch, on May 27, 1947. 
The formal complaint was filed on August 25, 1947 and a copy thereof, 
together with a copy of the report of investigation, was served on the 
respondent by registered mail on November 28, 1947. On the same 
day, a copy of the report of investigation was served in like manner on 
the complainant. 

At the time of the service of the complaint and the report of investi- 
gation on the respondent, his attention was directed to the necessity of 
answering the complaint within 20 days thereafter and he was 
informed that failure to answer would be deemed to be an admission of 
the truth of the allegations contained in the complaint and would con- 
stitute a waiver of hearing, in accordance with the rules of practice 
(10 F. R. 2209 et seg.; 11 F. R. 224). Notwithstanding such notice, 
respondent failed to answer the complaint and this proceeding, there- 
fore, is disposed of on the basis of the respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Mallin, Robert 
Mallin and Stanley Mallin, doing business as L. Mallin and Sons, 
whose address is 301-303 Walnut Street, Kansas City 6, Missouri. 

2. Respondent, Tom Cunningham, is an individual whose address is 
Fort Scott, Kansas. At the time of the transaction involved herein, 
respondent was not licensed under the act, but was conducting such 
business as to require him to be so licensed. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—EKd. 
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3. On or about September 21, 1946, complainant sold to respondent, 
in the course of interstate commerce, a carload of bulk apples at the 
agreed price of $2.50 per 100 pounds, or a total price of $745 for the 
carload f. o. b. Valley City, Illinois. 

4. On September 21, 1946, complainant shipped a carload of bulk 
apples in car ART 20923 from loading point at Valley City, Illinois, 
to respondent at Fort Scott, Kansas. The apples arrived at destina- 
tion on September 24, 1946, and respondent inspected the shipment 
and complained that the apples were not as good as he expected. 
Complainant reduced the price of the carload to $375 and respondent 
thereupon accepted the shipment, but has failed and refused to pay 
complainant any part of the reduced purchase price for the apples. 

5. An informal complaint was filed on May 27, 1947, and within 
nine months from the date the cause of action accrued. 


CONCLUSIONS 


This was originally a contract to buy and sell a carload of apples 
for the total sum of $745, but after arrival of the shipment and inspec- 
tion by the purchaser, he notified the complainant seller that he was 
rejecting the car, complaining that the weather was too hot and the 
apples were not as good as he had expected. The parties then entered 
into a new agreement, on September 24, 1946, whereby respondent 


would accept the carload of apples for the total price of $375. How- 
ever, respondent has failed to pay the complainant the purchase price 
of the apples under the new agreement, or any part thereof. It is 
concluded that respondent’s failure to make full and prompt payment 
for the apples in question was, and is, in violation of section 2 of the 
act, and complainant should be awarded reparation in the amount 
claimed, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $375, with interest at the rate of 5 
percent per annum from October 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies herecf shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 1748) 


Epna M. Secuuer v. Surertor Foop Propucts Corporation. PACA 
Doc. No. 4863. Decided April 6, 1948. 


Failure to Pay Purchase Price—Default 


Where respondent purchased and accepted delivery of two carloads of potatoes 
but failed to pay complainant the full amount of the contract purchase prices 
and failed to answer the complaint, it is held, that failure to answer 
constitutes an admission of the truth of the allegations in the complaint and 
reparation should be awarded complainant for the unpaid balance of the 
contract purchase prices, with interest.* 


Mrs. E. M. Sechler, of Kempton, Pennsylvania, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


Two complaints filed under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), are consolidated 
for handling in this proceeding. An informal complaint covering 
both transactions was filed March 4, 1947. The formal complaints 
were filed October 30, 1947. Complainant alleges failure by repond- 
ent to pay the purchase price of two carloads of potatoes. 

Copies of the complaints and a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, were 
served on the respondent by an employee of the United States Depart- 
ment of Agriculture on December 17, 1947. By letter which accom- 
panied the complaints, respondent was notified that its answer should 
be filed within 20 days after receipt of such notice and was informed 
that failure to answer would constitute a waiver of hearing, and the 
facts alleged in the complaints would, in accordance with section 47.8 
(c) of the rules of practice, be deemed to be admitted as true. Re- 
spondent has failed to file an answer and this proceeding is disposed 
of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Edna M. Sechler, is an individual whose address’ 
is Kempton, Pennsylvania. 

2. Respondent, Superior Food Products Corporation, is a corpo- 
ration having its place of business at 657 Southern Artery, Quincy, 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Massachusetts. Respondent was not licensed under the act at the time 
of the transactions involved herein but was subject to license. On 
May 14, 1947, respondent filed an application for a license, trans- 
mitting therewith the required fee plus arrearage assessed by the 
Department. On the basis of its application,’a license was issued to 
respondent on May 20, 1947. 

3. On or about November 2, 1946, complainant, through her agent 
H. W. Sofield, contracted in interstate commerce to sell and respond- 
ent to purchase a carload of 360 bags of U. S. No. 1 potatoes at the 
agreed price of $773.25 for the carload f. o. b. Kempton, Pennsylvania, 
from which point complainant that day shipped in interstate com- 
merce car CM&STP 708858, containing the quantity, grade and quality 
of potatoes specified in the agreement, to respondent at Quincy, Massa- 
chusetts, where respondent accepted delivery without objection. Re- 
spondent has since paid complainant a total of $367.30 thus leaving 
an unpaid balance of $405.95 on the contract price which remains due 
and owing to complainant on this shipment. 

4. On or about December 1, 1946, complainant contracted in inter- 
state commerce to sell and respondent to purchase a carload of 360 
bags of U. S. No. 1 potatoes at the agreed price of $2.25 per bag or 
$810.00 for the carload f. o. b. Kempton, Pennsylvania. On December 
4, 1946, complainant shipped the quantity, grade and quality of pota- 
toes specified in the agreement in car PFE 94913 from said loading 
point in Pennsylvania in interstate commerce to Quincy, Massa- 
chusetts, where respondent accepted delivery without objection but 
has failed ever since to pay complainant any part of said contract 
purchase price therefor. 

5. Informal complaint was filed on March 4, 1947, which was within 
nine months after the causes of action accrued. 


CONCLUSIONS 


While respondent’s failure to answer constituted an admission of 
the allegations of the complaint, it should be noted that in connection 
with the investigation of these complaints respondent, on April 14, 
1947, admitted full liability for the potatoes shipped November 2, 
1946, and indicated that weekly payments would be made. Three pay- 

‘ments were made in May 1947, and one in July 1947. Respondent did 
not admit full liability for the second shipment, claiming decay in 
the potatoes on arrival, but respondent’s admission of the allegations 
of the complaint, by failure to answer, precludes consideration of pos- 
sible breach of contract by the shipper. 

The failure and refusal of respondent to account and pay to com- 
plainant in full, the agreed purchase prices for the two carloads of 
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potatoes involved herein was, and is, in violation of section 2 of the 
act. Reparation should be awarded complainant in the sum of 
$1,215.95, which represents the unpaid balance of the purchase prices 
for the shipments involved, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,215.95, with interest thereon at five 
percent per annum from December 10, 1946, until paid. 

The facts as set forth herein shall be published, 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the day of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1749) 
PACA Doc. No. 4773.* Decided April 8, 1948. 
Dismissal—Failure to Prove Contract Bindings Upon Respondent 


Where complainant alleged and respondent denied an alleged sale of a carload 
of oranges, and the evidence was insufficient to justify a finding that re- 
spondent agreed to buy the oranges in question, held, that for lack of proof 
of a contract binding upon respondent the complaint should be dismissed.** 


Complainant pro se. Mr. Maz W. Soffer, of St. Louis, Missouri, for respondent. 
Mr. Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
was filed January 14, 1947. The complainant, * * *, alleges that 
on or about June 17, 1946, it sold a carload of oranges to respondent, 
* * *, while the car was moving in interstate commerce, at a price 
delivered at * * *; that complainant tendered the oranges to re- 
spondent in accordance with the contract of sale but respondent refused 
to accept them, to complainant’s damage in the amount of $491.53. 

Respondent filed an answer to the complaint, denying that there 
was a contract of sale, denying any obligation to accept the oranges, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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and denying any knowledge of the exhibits attached to the complaint, 
including the broker’s memorandum of sale. 

Since the amount claimed as damages in the complaint is not in 
excess of $500, the parties were notified of their right to submit evi- 
dence in accordance with the shortened procedure provided for in 
section 6 of the act and section 47.20 of the rules of practice. Both 
parties waived the filing of statements of fact. Complainant relies 
upon the verified complaint and exhibits attached thereto, as author- 
ized by section 47.20 (c) of the rules of practice. Respondent relies 
upon its answer to the complaint and answer to the report of in- 
vestigation. 

FINDINGS OF FACT 


1. Complainant,* * *,isacorporation whoseaddressis * * *%, 


2. In June 1946, respondent, * * *, was a corporation whose 
address was * * *, At the time of the transaction alleged in this 
proceeding, the corporation was licensed under the act. 

3. Complainant alleges a sale to respondent, on June 17, 1946, of 
561 boxes of oranges, shipped from * * *, in car IC 50150. The 
evidence submitted in this proceeding does not justify a finding that 
respondent agreed to buy the oranges in question. 

4. The formal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 


Respondent’s denial of the allegations of the complaint, except that 
it was a corporation at the time the transaction is alleged to have taken 
place, and was licensed under the act, places the burden of proof on 
complainant. The only allegation requiring discussion here concerns 
the existence of a contract of purchase and sale. If there was a sale, 
or a contract to sell, it resulted from a telephone conversation briefly 
described by * * * (Exhibit 8, Report of Investigation) as 
having occurred on the afternoon of June 17, 1946. * * * states 
that “we had one of the * * * on the local phone while talking 
to * * * in * * *, They knew right then a contract had 
been made, and as usual we immediately made out our Brokers Stand- 
ard Memorandum of sale and mailed the original to * * * that 
nite.” On the other hand, respondent “denies the statements made 
and contained” in the memorandum of sale; denies that it “is a true 
copy of a memorandum of sale between respondent and complainant”; 
denies that respondent “ever contracted as therein alleged”; denies 
that the memorandum of sale was made with the “knowledge or by the 
authority of respondent”; and denies that “any such memorandum 
was ever seen or received by respondent.” 
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The issuance of the memorandum of sale and diversion of the car 
in conformity therewith certainly indicate that complainant and the 
broker thought a contract had been made. The broker’s conduct was 
consistent with its position that it had negotiated a contract between 
complainant and respondent, but respondent’s conduct was equally 
consistent with its position that no contract existed. When the car 
arrived respondent refused to accept it and insisted emphatically that 
it had never made any written or oral contract for the car and had 
not seen or signed any confirmation or memorandum of sale. 

The broker’s statement in its letter of February 4, 1947 (Exhibit 8, 
Report of Investigation), referring to the telephone conversation 
during which the oral contract was supposed to have been made, that 
“we had one of the * * * onthe local phone,” indicates that the 
broker was not even certain who purported to act for respondent in 
the matter. No details of the conversation are given, the broker 
stating merely that “They knew right then a contract had been made.” 
In a telegram to complainant, dated June 20, 1946, the broker said: 
« * * * now stating did not purchase 50150 whereas he did and 
was mailed brokers standard memorandum of sale on 17th date of 
purchase. Car arrived this morning.” 

Other than the broker’s statement, and the inference to be drawn 
from the issuance of the memorandum of sale, there is nothing to sup- 
port the allegation of the complaint that respondent contracted to 
buy the oranges with which we are here concerned. In the face of 
respondent’s denials and respondent’s conduct in the matter, which 
was entirely consistent with such denials, it must be concluded that 
complainant has failed to sustain the burden of showing that a con- 
tract, as alleged, was made. For lack of proof of a contract binding 
upon respondent, the complaint should be dismissed. 


ORDER 


The complaint in this proceeding is hereby dismissed. 
Copies hereof shall be served on the parties by registered mail or in 


person. 


(A. D. 1750) 


Turner Frurr Company v. Hiram Dantets. PACA Doc. No. 4870. 
Decided April 14, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the agreed purchase 
price for a truckload of grapefruit, after respondent’s check given in 
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settlement of the purchase price was dishonored by the bank upon which 
it was drawn, and respondent failed to answer the complaint brought 
against him for recovery of the price, it is held that respondent’s failure 
to make full and prompt payment of the purchase price of the grape- 
fruit was, and is, a violation of section 2 of the act, that respondent's 
failure to answer the complaint is deemed to be an admission of the 
allegations contained therein and a waiver of oral hearing, in accordance 
with the rules of practice, and that complainant should be awarded 
reparation in the amount claimed, with interest.* 


Turner Fruit Company, of Ocaia, Florida, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed., 499a et seg.), for an award 
of reparation based on respondent’s failure to pay the purchase 
price for a truckload of grapefruit sold in May 1947. An informal 
complaint was received by the Regulatory Division, Fruit and Vege- 
table Branch, on July 25, 1947. The formal complaint was filed 
November 4, 1947, and a copy thereof, together with a copy of the 
report of investigation, was forwarded to respondent at his last 
known address, 426 South Park, Indianapolis, Indiana, by registered 
mail. These papers were returned unclaimed and on January 14, 
1948, J. E. Dickerson, Supervising Inspector for the Fruit and Vege- 
table Branch at Indianapolis, Indiana, deposited a copy of the 
formal complaint and a copy of the investigation report in the United 
States mail box of the respondent at 426 South Park, Indianapolis, 
Indiana, his last known address, in accordance with section 47.4 (c) 
of the rules of practice. A copy of the report of investigation was 
served upon complainant by registered mail on November 12, 1947. 

By letter attached to the complaint which was left in respondent’s 
mail box at the above-mentioned address, respondent’s attention was 
directed to the necessity of answering the complaint within 20 days 
from the receipt of that notice, and he was informed that failure 
to answer would be deemed to be an admission of the truth of the 
allegations contained in the complaint and would also constitute 
a waiver of an oral hearing, in accordance with the rules of practice 
(10 F. R. 2209 et seg.; 11 F. R. 224). Notwithstanding such notice, 
respondent failed to answer the complaint and this proceeding is 
disposed of on the basis of respondent’s default. 





*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of David H. Turner 
and Arthur G. Dickson, doing business as The Turner Fruit Com- 
pany, whose post office address is Post Office Box 122, Ocala, Florida. 

2, Respondent is an individual, Hiram Daniels, whose address is 
426 South Park, Indianapolis, Indiana. At the time of this trans- 
action, respondent was not licensed under the act but was subject to 
license. A license was issued to respondent under the act on June 4, 
1947, at which time he paid the required fee plus arrearage covering 
the entire month of May 1947. 

3. On or about May 12, 1947, complainant sold to respondent, in 
interstate commerce, a truckload of grapefruit consisting of 225 
boxes, at $1.60 per box, for a total price of $360, less $2 credit for 
labor. 

4. The grapefruit was inspected at point of shipment by both com- 
plainant and respondent. Respondent accepted the grapefruit and 
transported it, in interstate commerce, from Ocala, Florida, to Chatta- 
nooga, Tennessee. 

5. At the time he accepted the grapefruit, respondent issued his 
check in the amount of $358, drawn on The Fountain Square State 
Bank, Indianapolis, Indiana, and presented it to complainant in 
payment of the purchase price. This check was dishonored by the 
bank upon which it was drawn for “Insufficient funds,” and no part of 
the purchase price has been paid by respondent. 

6. The formal complaint was filed on November 4, 1947, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to answer the complaint is deemed to be an 
admission of the allegations contained therein and constitutes a waiver 
of oral hearing, in accordance with the rules of practice. It is con- 
cluded that respondent’s failure to make full and prompt payment of 
the agreed purchase price for the truckload of grapefruit was, and is, 
in violation of section 2 of the act, and complainant is entitled to an 
award of reparation in the amount claimed, with interest, and the 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $358, with interest thereon at 5 percent 
per annum from May 12, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
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in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1751) 


H. Rorustrin & Sons v. R. L. McDoucatp Broxeracr. PACA Doc. 
No. 4909. Decided April 16, 1948. 


Failure to Pay Share of Joint Account Loss—Default 


Where complainant alleged an agreement with respondent for the joint handling 
of 14 carloads of tomatoes, and under the terms of the agreement the purchase 
price was advanced by the complainant, but respondent failed to pay its 
share of the loss resulting from the sales and did not file an answer to the 
complaint, held, that respondent’s failure to answer admits the allegations 
of the complaint and reparation should be awarded complainant for the 
amount claimed.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C., 1940 ed., 499a et seg.). The complainant alleges 
that it entered into an agreement with the respondent for the joint 
handling of 14 carloads of tomatoes, the purchases to be financed by 
the complainant, and that as a result of the joint transactions a loss 
of $8,551.69 was incurred. Reparation is sought against the respond- 
ent for one-half this amount, or $4,275.84. 

An informal complaint was received by the Regulatory Division on 
July 2, 1947. Formal complaint was filed on December 18, 1947. A 
copy of the formal complaint and a copy of the report of investigation 
were served on respondent by registered mail on January 20, 1948. 
At the same time and as a part of such service respondent was notified 
in writing that its answer to the complaint should be filed within 
20 days after the receipt of such notice and that, in accordance with 
§ 47.8 (c) of the rules of practice, failure to file an answer would be 
deemed to be an admission of the allegations of the complaint. No 
answer to the complaint has been filed by respondent and the proceed- 
ing is disposed of on the basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Max Rothstein and 
Israel Rothstein, trading as H. Rothstein & Sons, whose address is 
134 Walnut Street, Philadelphia, Pennsylvania. 

2. Respondent is a partnership consisting of R. L. McDougald and 
K. C. Biswell, doing business as R. L. McDougald Brokerage, whose 
address is Cutler, California. At the time of the transactions here 
involved respondent was licensed under the act. Respondent’s license 
terminated April 23, 1947, and has not been renewed. 

3. On or about October 9, 1946, complainant and respondent con- 
tracted for the handling, in the course of interstate commerce, of 
respondent’s following two weeks’ loadings of tomatoes, 85 percent 
U.S. No. 1 or better, on a joint “up and down basis, $2.00 f. 0. b.” The 
purchase price of the tomatoes was to be advanced by the complainant. 

4. Pursuant to the contract, respondent shipped, during the period 
October 9 to October 22, 1946, from loading point in the State of Cali- 
fornia to complainant at Philadelphia, Pennsylvania, 14 carloads of 
tomatoes. 

5. The complainant advanced to the respondent a total of $18,260 
on the 14 carloads of tomatoes shipped by the respondent. 

6. Upon delivery of the 14 cars, complainant sold the tomatoes to 
the best advantage and the sales resulted in a net loss of $8,551.69. 


7. By letter dated November 16, 1946, complainant rendered an 
accounting to respondent, accompanied by a demand by complain- 
ant upon respondent for payment of half of the loss sustained, or 
$4,275.84, but respondent has since failed and refused to make such 
payment, or any part thereof, to the complainant. 

8. Informal complaint was filed on July 2, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of hearing and an admission of the facts alleged in the com- 
plaint. Sec. 47.8 (c) of the rules of practice (10 F. R. 2212). 

Complainant and respondent entered into an agreement for the joint. 
handling of 14 carloads of tomatoes, the purchase price of which was 
advanced by the complainant. As a result of the joint undertaking a 
net loss of $8,551.69 was incurred. Although complainant made de- 
mand upon the respondent for reimbursement of one-half this amount, 
the respondent has failed to pay such amount or any part thereof. 
It is concluded that respondent’s failure to pay the complainant one- 
half of the loss, or $4,275.84, was and is a violation of section 2 of the 
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act. Reparation should be awarded the complainant in that amount, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $4,275.84, with interest thereon at 5 per- 
cent per annum from December 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published, 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1752) 


CrentTRAL Fruit & VEGETABLE COMPANY AND West Texas Propuce Com- 
PANY v. ASSOCIATED Fruit DistrisuTors or CALIFORNIA AND Rep 
Lion Pacxine Company. PACA Doc. No. 4589. Decided April 
23, 1948. 


Failure to Deliver—Principal and Agent—Evidence Establishing Agency 


Where seller refused to ship grapes to buyers pursuant to contracts, claiming no 
contracts existed, but the evidence shows that the broker, with the knowl- 
edge and consent of seller, negotiated for the sale of 10 carloads of grapes 
to buyers and seller told the broker to confirm the sale, held, that the 
broker was authorized to act as the agent of seller in negotiating and con- [ 
firming the contracts and seller’s failure to deliver entitles complainants to 
an award of reparation for the amount of the loss sustained by them.* 


Damages—Cost of Replacement—Market Value 


Where seller refused to deliver 10 carloads of grapes pursuant to contracts with 
buyers who made diligent efforts to replace the grapes and did purchase some, 
held, that reparation should be awarded buyers for the difference between § 
the contract price and the higher cost of those replaced and the difference 
between the contract price and the higher market value of those grapes 
not replaced.* 


Memorandum Satisfying California Statute of Frauds—Principal and Agent— f 
Ratification by Principal ; 


Where seller claimed there was no compliance with California Statute of Frauds 
because there was no written memorandum signed by itself or an agent in 
its behalf and the broker’s authority was not in writing, held, that telegrams f 
and teletype messages sent by the broker to the buyers constituted a mem- 
orandum sufficient to satisfy the statute and, although the broker’s au- 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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thority to confirm the sale was not in writing, the seller’s telegram to the 
broker approving the sale made and confirmed was a ratification in writing 
and the contract was enforceable.* 


Mr. J. Manuel Hoppenstein, of Dallas, Texas, for complainants. Mr. Henry O. 
Wackerbarth, of Los Angeles, California, for respondent Associated Fruit Dis- 
tributors of California. Mr. Ralph Moradian, of Fresno, California, for re- 
spondent Red Lion Packing Company. Mr. John S. Griffin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seg.). On October 21, 1944, an informal complaint was filed against 
Raymond M. Crane, an individual doing business as Associated Fruit 
Distributors of California, hereinafter referred to as Associated, 
and John C. Kazanjian, an individual doing business as Red Lion 
Packing Company, hereinafter referred to as Red Lion. A formal 
complaint was filed against both respondents on January 22, 1946. A 
copy of the formal complaint, together with a copy of the report of in- 
vestigation, was served upon Associated on April 16 and upon Red 
Lion on April 18, 1946. Associated filed an answer on April 30, 1946, 
and on the following day an answer was filed by Red Lion. 

It is alleged in the complaint that on or about October 3, 1944, re- 
spondents agreed, by telegraphic communications, to sell to com- 
plainants ten carloads of U. S. No. 1 Emperor grapes at $2.50 per lug 
f. 0. b. Exeter, California; that complainants were to pay 31% cents per 
lug brokerage to Southwest Brokerage Company and $50 per car 
buying service to Associated ; that delivery was to be made by Red Lion 
on or after December 10, 1944; and that the shipper was to place the 
grapes in storage about October 9 and was to pay all storage charges. 
It is further alleged that six carloads were purchased for the account 
of West Texas Produce Company, and four carloads for the account 
of Central Fruit & Vegetable Company; that the contract was nego- 
tiated by J. Margules, doing business at Dallas, Texas, as Southwest 
Brokerage Company, who acted as agent for both the complainants 
and Associated; and that Associated was acting for and on behalf of 
itself and as the agent of Red Lion. Complainants allege further that 
respondents failed and refused to ship the 10 carloads of grapes pur- 
suant to the contract, whereupon complainants made diligent efforts 
to obtain replacements and did replace part at a total cost of $18,- 
138.66, which was $6,693.66 in excess of the contract price for that 
irectenanieenannmas 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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portion. The total loss claimed is $16,575. 'Fhey seek reparation for 
such amounts as they may be entitled to, based on the facts. 

Associated denies in its answer that it acted as a principal or an agent 
for Red Lion in the transaction. This respondent alleges that it con- 
tracted to procure the grapes for complainants as their agents and was 
to receive compensation of $50 per carload. 

In answer to the formal complaint, Red Lion denies that it con- 
tracted to sell grapes to complainants as alleged; that Southwest 
Brokerage Company or Associated acted as its agent in negotiating 
any contract with the complainants; or that anyone was authorized to 
issue on behalf of Red Lion the memorandum of sale relied upon by 
complainants. Red Lion alleges that if there was any agreement and 
a breach, complainants’ duty was to minimize the damages by making 
replacements on the open market and the quoted price shortly after 
the alleged breach was $3 per lug, f. 0. b. shipping point. By way of 
affirmative defenses, Red Lion alleges that there was no contract or 
signed memorandum pertaining to the alleged contract as required 
by Sections 1624a and 1724 of the Civil Code of California ; that Asso- 
ciated had no authority in writing to enter into a written contract with 
the complainants or with any other person as agent of Red Lion as 
required by Section 2309 of the Civil Code of California; and that 
Red Lion did not receive a copy of the memorandum of sale. This 
respondent demands that complainants be required to elect as to which 
respondent they will proceed against and prays that the action be 
dismissed as against Red Lion. 

A formal hearing was held at Los Angeles on February 19, 1947, 
at which all parties were represented. 

Associated Fruit Distributors of California is owned and operated 
by Raymond M. Crane at Los Angeles, Califorma. He is a broker 
and distributor of produce. Red Lion Packing Company is the 
trade name of John C. Kazanjian who owns vineyards and a packing 
house at or near Visalia, California. In telephone conversations be- 
ginning in September 1944 and extending to October 3, 1944, Asso- 
ciated and Red Lion discussed the selling of grapes for Red Lion. 
On September 26, 1944, Crane sent telegrams to 13 brokerage concerns 
in the United States relating to the purchase of grapes. One recipient 
was Southwest Brokerage Company and that telegram reads, in part, 
as follows: 

CAN BOOK EMPERORS NINE CARS USONE NINE CARS UNCLASSIFIED 
OR 18 CARS VINEYARD-RUN GRADE TO GO INTO STORAGE PACKING 
TO COMMERCE RATE OF ONE OR TWO DAILY OCTOBER 9TH WE TO 
PERSONALLY INSPECT AFOHD [shipping point acceptance final] BASIS 
OUR INSPECTION SHIPPER TO TRANSFER TITLE ON OR AFTER DE 
CEMBER 10TH HE PAYING ALL STORAGE CHARGES. PACKED 28# 
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NET DISPLAY NEW LUGS LIDDED CALRIPE OR COMPARABLE BRAND 
500.00 PART PAYMENT WITH CONFIRMATION PRICE 2.53 NET TO SHIP- 
PER WHICH CEILING THAT TIME WE CHARGING 50.00 CAR PROCURE- 
MENT CHARGE ADLAM [offer subject to confirmation] CORLU [wire imme- 
diately must have answer by] THURSDAY.” 

This was followed by telegrams of October 2 to the same brokerage 
concerns, including Southwest Brokerage Company, as follows: 

“CPFGD [referring our night letter 26th] QUOTING FUTURES EMPERORS 
SECURED REVISED DEAL FIFTEEN CARS USONE 2.50 NET SAME DEAL 
CORSD [wire quick if wanted] ANY PART” 

On October 2 Southwest Brokerage Company sent a message to 
Associated by teletype: 

“REFG THAT 6 EMPS FTW AND 4 DALLAS DEAL OK 250 NET 5. 50.00 
FOR U IF LEGAL, PRESUME ITS LEGAL OR U WOULDNT OFFER IT. 
ADVISE” 

Associated replied: 

“HVNT BN ABLE CONTACT THE SHPR YET BUT SURE ITS OKAY. 
WL WIRE U DEF ONE WAY OR OTHER SONS GET HIM. YES IT IS 
LEGAL NATURALY A RECEIVER CAN PAY HIS WHOLE MARKUP FOR 
BUYING BROKG IF HE WANTS TO WL WIRE U SOONS REC DEF CONF. 
UNDERTND ITS BASIS 1000.00 DEP AGAINST EACH USONE INSPN AS 
THEY R LOADED. WHAT ELSE NEW” 


Southwest Brokerage Company answered : 

“FARS I KNO THAT COVERS IT. TRY WIRE NITE SURE THX END” 
At 5:25 p. m., October 2, Associated sent the following telegram to 
Southwest Brokerage Company: 


“SECURED REDLYON PACKING COMPANY CONFIRMATION TEN CARS 
GRAPES AS OUTLINED YOU COLLECT DEPOSITS TO BE FORWARDED TO 
US SOONS DUPJA [Government inspection] WIRED EACH CAR—” 


The only written matter exchanged between Associated and Red 
Lion consists of two telegrams. The first telegram dated October 3, 
1944, and addressed to Red Lion, is as follows: 


“REFERRING TELEPHONE HAVE SOLD FOR YOUR ACCOUNT BASIS 
2.50 LUG NET TO YOU BLOCK EMPERORS MENTIONED FIVE CARS BASIS 
750.00 CAR DEPOSIT TEN CARS BASIS 1000.00 DEPOSIT TO BE PAID UPON 
RECEIPT USONE GOVERNMENT INSPECTIONS NOW DEPENDING YOU 
HANDLE THROUGH US BALANCE CARS YOU MENTIONED FOR FRESH 
SHIPMENT ADVISE WHEN EXPECT SHIP THESE BELIEVE WE COULD 
PLACE THEM NOW CEILING PRICDXXX PRICE WITH DEPOSITS SELL- 
ING BASIS ABILITY MAKE USONE GRADE SUGGEST GIVE US APPROX- 
IMATE SHIPPING DATES MAYS WELL GET CLEANEDUP SINCE CEILING 
PRECLUDES ANY POSSIBILITY HIGHER MARKET TIME OF SHIPMENT 
WILL FORWARD CONFIRMATION FOR YOUR SIGNATURE SOONS RE- 
CEIVE AIRMAIL FROM BUYERS” 


On October 4, 1944, Red Lion sent the following reply: 
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“FIFTEEN CARS STORAGE U S ONE EMPERORS DECEMBER TENTH 
CONVERSION SATISFACTORY AT TWO DOLLARS AND FIFTY CENTS FOB 
EXETER GUARANTY BY BUYER. ONE THOUSAND DOLLARS DEPOSIT 
ON 10 CARS AND SEVEN HUNDRED FIFTY DOLLARS ON FIVE CARS 
SAID DEPOSIT TO BE PAID IMMEDIATELY ON INSPECTION AT SHIP. 
PING POINT. YOU TO ARRANGE FOR STORAGE AS AGREED. BALANCE 
OF PACK INTEND TO LOAD AFTER OCT TWENTIETH WILL BE GLAD 
TO MAKE DEAL ON SAME ABOUT THE 15TH OF OCT” 

Joe Mosesman, who was at the time of the alleged agreement a part- 
ner in Central Fruit & Vegetable Company, testified in part that he 
was contacted by Margules of Southwest Brokerage Company and 
informed that telegrams had been received from Associated offering 
grapes for sale. The witness stated further that he agreed to buy 
four carloads for his company and, under proper authority, six car- 
loads for West Texas Produce Company. He states that on October 
2 he knew that Red Lion was the seller. 

The deposition of Margules was placed in the record by complain- 
ants. He acknowledged the telegrams and teletype messages ex- 
changed with Associated. The witness testified that he dealt entirely 
with Crane of Associated and he did not know Red Lion and had no 
previous business dealings with that concern. He testified further 
that all of the shipper’s specifications were met, and a standard brok- 
er’s memorandum of sale was prepared and copies were forwarded to 
Associated, Mosesman, and Harry Bockstein, a partner in West Texas 
Produce Company. The memorandum dated October 3, 1944, shows 
the name of the seller as “Associated Fruit Dist. of Los Angeles, Calif 
(a/e Red Lyon Pkg. Co.).” According to Margules, he learned on 
October 10 that the ceiling price on grapes had been removed by the 
Office of Price Administration ; that he telegraphed Associated asking 
if some cars of grapes could be shipped at once; and that Associated 
replied that Red Lion considered that: “ACCOUNT CEILING 
LIFTED ANY CONTRACTS EMPERORS VOIDED; WILLING 
GO ALONG GIVE YOU TRADE PREFERENCE SHIPPING AS 
PACKED AT MARKET PRICE WHICH TODAY 3.25 F. O. B. 
ACCEPTANCE. ADVISE.” On October 12 Associated notified 
Margules by telegraph that Red Lion as a final gesture would ship the 
grapes at $3 f. 0. b., but would not guarantee U. S. No. 1 on arrival, and 
on October 16 Associated notified him that Red Lion was unwilling to 
abide by the terms of the original contract and complainants should 
take whatever action they felt advisable. 


FINDINGS OF FACT 


1. The complainant, Central Fruit & Vegetable Company, at. all 
times pertinent hereto was a partnership composed of Joe Mosesman, 
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Morris Lipshitz, and Sylvia Schwartz, whose post office address is 2009 
Cadiz Street, Dallas, Texas. 

2. Complainant, West Texas Produce Company, was at all times 
pertinent hereto a partnership consisting of Harry Bockstein, Sam 
Lipshitz, Solomon Taylor, and Leo Lipshitz, whose post oflice address 
is 801 Vickery Street, Fort Worth, Texas. 

3. Respondent, Raymond M. Crane, is an individual doing business 
as Associated Fruit Distributors of California, whose post office ad- 
dress is 1231 East Seventh Street, Los Angeles, California. Re- 
spondent, John C. Kazanjian, is an individual doing business as Red 
Lion Packing Company, whose post office address is 125 South G 
Street, Exeter, California. At the time of the transactions involved in 
this proceeding, both respondents were licensed under the act. 

4. At 9:10 a. m., on October 2, 1944, Associated sent a telegram, 
on behalf of Red Lion, to 13 brokerage concerns, including Southwest 
Brokerage Company, Dallas, Texas, referring to a prior communica- 
tion of September 26, 1944, and quoting 15 carloads of U. S. No. 1 
Emperor grapes at $4.50 per lug net, subject to the shipper’s con- 
firmation. 

5. On or about October 2, 1944, Red Lion orally authorized As- 
sociated to confirm the sale of 10 of the 15 carloads to complainants— 
6 to West Texas Produce Company, 4 to Central Fruit & Vegetable 
Company. It was understood and agreed that the grapes were to be 
U.S. No. 1 grade, 28 pounds net in new lidded display lugs, “Calripe” 
or other comparable brand; that the price was $2.50 per lug f. o. b. 
acceptance final; that the grapes were to go into storage with packing 
to commerce at the rate of one to two carloads daily starting October 
9; and that Red Lion was to transfer title on or after December 10, 
and was to pay all storage charges. It was agreed further that 
Government inspection reports as to grade would be wired on each 
car and upon their receipt complainants would make a deposit of 
$1,000 per carload. Complainants agreed to pay 3% cents per lug 
brokerage to Southwest Brokerage Company and $50 per car to As- 
sociated for its services in procuring the grapes. 

6. On October 3 Associated notified Red Lion by telegram that the 
sales of the 10 carloads of grapes here involved had been completed 
and the following day Red Lion replied by telegram that this was 
satisfactory. 

7. On October 10, 1944, Southwest Brokerage Company wired As- 
sociated requesting shipment of some of the 10 cars of grapes im- 
mediately instead of placing them in storage, to which Associated re- 
plied that “RED LION TAKES VIEW ACCOUNT CEILING 
LIFTED ANY CONTRACTS EMPERORS VOIDED.” 

788431—48-—6 
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8. On October 16, 1944, Associated advised Southwest Brokerage 
by wire that Red Lion was unwilling to abide by any sales made where 
the ceiling price was a definite consideration ; that the crop was short; 
that they were not packing U. S. No. 1 grapes, and that this appeared 
to be a case for the courts to decide, with further suggestion that com- 
plainants take such action as they deemed advisable. 

9. Complainants made a diligent effort to secure replacements of 
grapes after being informed that Red Lion would not ship or store 
the grapes as provided in their agreement. A total of 4,428 lugs were 
purchased at prices totaling $17,382.41 f. 0. b. shipping points. This 
was $6,312.41 more than the cost of the same number of lugs at the 
contract price of $2.50 per lug. The number of lugs of grapes pur- 
chased by each complainant, including the price and approximate 
dates, were as follows: 








Central Fruit West Texas Produce 


Date 


Number Price | Number Price 


RRs ccvet cas anckaiiwwimn 1,125 | $3,865.00 
ep pciew canna nnnw weaned 553 2, 350. 25 


10. The agreement entered into between Red Lion and complain- 
ants contemplated the delivery of 10 cars of grapes, consisting of 
11,050 lugs, based on the standard carload of 1,105 lugs to the car. 
At the contract price of $2.50 per lug, the total cost would have been 
$27,625. The number of lugs covered by the contract exceeded by 
6,622 the number of lugs which complainants were able to replace. 

11. The fair market price of U.S. No. 1 Emperor grapes on or about 
December 10, 1944, at Exeter, California, was $4 per lug. The market 
value of the 6,622 lugs of grapes not replaced exceeded the contract 
. price by $9,933. 

12. Informal complaint was filed in this proceeding on October 21, 
1944, which was within nine months after the cause of action accrued, 
and was followed by the filing of a formal complaint on January 22, 
1946. 

CONCLUSIONS 


In this proceeding much discussion was devoted to the question 
whether Associated was the agent of Red Lion or of complainants. 
The evidence demonstrated that Associated, with the knowledge and 
consent of Red Lion, attempted to find purchasers of 15 carloads of 
grapes and Associated did find that complainants were willing to pur- 
chase 10 carloads. At the oral hearing Kazanjian testified that most 
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of his grapes were handled by Crane during the 194445 season and 
also the previous year. Before the advent of Federal ceiling prices on 
table grapes and after their removal on October 10, 1944, an inter- 
mediary or broker received brokerage from the seller and Kazanjian 
paid brokerage to Crane. During the period of ceiling prices, how- 
ever, the general practice was for buyers to pay the brokerage. As 
to the instant transaction, Kazanjian stated that three or four weeks 
prior to October 3, 1944, Crane called Kazanjian and asked if he was 
going to put any grapes in storage and the latter said he would be 
interested if Crane could work out a storage deal. Thereafter Crane 
talked with Kazanjian almost daily concerning the matter and Kazan- 
jian was visited regularly by Hoover, Crane’s representative. Kazan- 
jian admits that Crane told him in these conversations that he had 
located storage facilities and had also found buyers willing to pay the 
price, which was the ceiling, and assume the risk of storage. Kazan- 
jian understood that one transaction was for 10 carloads with a deposit 
of $1,000 per car to be made upon the receipt of the results of Federal 
inspections, but Crane did not mention the names of the buyers. 

The ordinary function of a broker is to handle negotiations between 
contracting parties. Although a broker may be initially the limited 
agent of one party, he becomes the agent also of the other party when 
permitted to transmit offers or counteroffers for them. Vahlsing v. 
Rothstein, 107 Pa. Sup. 281, 163 Atl. 350 (1932). The fact that one 
of the parties is to pay the broker’s commission does not necessarily 
mean that the broker acts solely as agent for that party. Harcourt- 
Greene Co. v. Pennsylvania Marconi Co., 6 A. D. 257. 

The most important and perhaps the only real issue here is whether 
a contract was made which is enforceable under the California Statute 
of Frauds. Respondent contends in its brief that Associated had no 
authority to bind Red Lion by any agreement in writing and that there 
is no memorandum of the agreement signed by Red Lion. In respect 
to these matters, Red Lion refers to the California statutes. Sections 
1624 (a) and 1724 of the California Civil Code and section 1973 (a) 
of the California Code of Civil Procedure are the same and read as 
follows: “A contract to sell or a sale of any goods or choses in action 
of the value of five hundred dollars or upwards shall not be enforce- 
able by action unless. * * * some note or memorandum in writing 
of the contract or sale be signed by the party to be charged or his agent 
in that behalf.” Section 2309 of the California Civil Code provides: 
“* * * authority to enter into a contract required by law to be in 
writing can only be given by an instrument in writing.” 

Unquestionably, a memorandum of sale under the statutes is valid 
and enforceable only when it is in writing and there is a sufficient 
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description of the thing sold, the price to be paid, and the names of 
the party selling and the party buying. The statutes do not require, 
however, a formal contract drawn up with technical exactness and the 
memorandum need not be found in one paper but may consist of a 
number of documents, including telegrams and letters. O’Donnell v. 
Lutter, 68 Cal. App. 376, 156 P. 2d 958 (1945) ; Simmons v. Birge Co., 
52 F. Supp. 629 (S. D. Calif., 19483). In Brewer v. Horst-Lachmund 
Co., 127 Cal. 648, 60 Pac. 418 (1900) it was stated that “* * * the 
court is permitted to interpret the memorandum by the light of all 
the circumstances under which it was made; and if, when the court is 
put into possession of all the knowledge which the parties to the 
transaction had at the time, it can be plainly seen from the memoran- 
dum who the parties to the contract were, what the subject of the con- 
tract was, and what were its terms, then the court should not hesitate 
to hold the memorandum sufficient.” Gibson v. De La Salle Institute, 
66 Cal. App. 2d 609, 152 P. 2d 774 (1944). 

The telegrams and teletype messages exchanged between Associated 
and Southwest Brokerage Company clearly show that a contract was 
entered into between Red Lion and complainants. Although the 
complainants were not specifically named therein the evidence is that 
the letters “FW” and “Dallas” designated them. Furthermore, a mem- 
orandum of sale containing the names of the contracting parties was 
drawn up by Southwest Brokerage Company and forwarded to Asso- 
ciated, and it may be considered a part of the memorandum of the 
agreement. From these integrated papers appear every essential ele- 
ment of a memorandum to satisfy the requirements of the statutes. 
Kelley-Clarke Co. vy. Leslie, 61 Cal. App. 559, 215 Pac. 699 (1923). 

It is conceded that Red Lion did not sign any of the foregoing 
documents constituting the memorandum of the agreement and the 
authority of Associated to send the confirming telegram is not in 
writing. Crane testified, by deposition, that he received authority 
from Kazanjian over the telephone to confirm the sale to complain- 
ants. Complainants urge that Red Lion recognized Associated’s 
authority by ratification, referring to the telegram sent by Red Lion 
to Associated on October 4, 1944. As to the ratification of an 
agent’s authority, the California Supreme Court stated in Ballard 
v. Nye, 158 Cal. 588, 72 Pac. 156 (1903) that: 

“Of course authority must be shown, but it need not be express authority; 
it may be implied and one of the recognized legal methods of proving authority 
is by ratification. From such proofs the law implies previous authority to the 
same extent as if in the first instance it had been expressly conferred. The 
doctrine of ratification proceeds upon the theory that there was no previous 
authority, and that the relation of principal and agent did not in fact exist, 
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put implies it from the acts and conduct of the parties, and when so implied, 
is equivalent to previous authority, and results as effectively to establish the 
relations of principal and agent as if the agency had been authorized in the 
beginning.” 

In Dunbar v. Farnum, 109 Vt. 318, 196 Atl. 237, 114 A. L. R. 996 
(1937) the court said, “Such a ratification need not be a formal docu- 
ment. It need not be addressed or delivered to the other party to the 
contract. If it recognizes the existence of the contract and either 
expressly or impliedly approves it, the Statute of Frauds is satisfied.” 
And in Central Sav. Bank of Oakland vy. Coulter, 72 Cal. App. 78, 
236 Pac. 956 (1925), the court stated, “In all such cases where the 
agency is shown to exist, the rule is that the writings showing ratifi- 
cation will be liberally construed.” 

On October 3 Associated notified Red Lion that 15 carloads of 
grapes had been sold and mentioned a previous telephone conver- 
sation between them. In a reply telegram, Red Lion stated that the 
matter was satisfactory, referring to the 10 carloads on which de- 
posits of $1,000 were to be made. Kazanjian admits that he sent 
this telegram and that he intended that Crane should rely there- 
upon. This exchange of telegrams constituted a ratification by Red 
Lion of the sale of the 10 carloads of grapes to complainants. 
Kelley-Clarke Co. v. Leslie, supra; O'Donnell v. Lutter, supra; cf. 
E. K. Wood Lumber Co. vy. Moore Mill & Lumber Co., 97 F. 2d 402 
(C. C. A. 9th, 1938). This conclusion is substantiated to a slight 
extent by the conduct of the parties after the removal of the ceiling 
prices. In the telegram dated October 10, Associated told Southwest 
Brokerage Company that “SHIPPER RED LION TAKES VIEW 
ACCOUNT CEILING LIFTED ANY CONTRACTS EM- 
PERORS VOIDED”; not that Red Lion considered no contracts had 
been consummated. 

Red Lion contends further that its telegram of October 4 could 
not have been a ratification because a copy of the broker’s memo- 
randum of sale issued by Southwest Brokerage Company was not 
sent to Red Lion although it contains the purported terms, and there 
are variances between Red Lion’s telegram and this memorandum. 
This argument must fail because it is based upon the theory that 
the broker’s memorandum is the only evidence of a memorandum 
available under the statutes. As we have seen, however, the statutory 
memorandum is considered to consist of the telegrams and other 
documents. The California statutes do not require that any par- 
ticular form of memorandum be used. Likewise the statutes do not 
require that the memorandum be delivered and the weight of au- 
thority is that a delivery is unnecessary. 145 A. L. R. 1014. 
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The following conclusions are warranted by the evidence in the 
record: Prior to October 2, 1944, Kazanjian knew that Crane was 
negotiating to find purchasers for 10 carloads of grapes to be stored by 
Kazanjian ; on or about October 2, 1944, Kazanjian was notified orally 
by Crane that purchasers for the grapes had been found who would 
contract on terms satisfactory to Kazanjian and the latter orally 
authorized Crane to confirm the contract of purchase and sale; there 
was a memorandum of sale signed by Associated on behalf of Red 
Lion which is sufficient to satisfy the California Statutes of Fraud; 
the authority vested in Crane to confirm the sale was subsequently 
ratified by Red Lion in writing; valid and enforceable contracts were 
made between Red Lion and complainants; and Red Lion’s refusal to 
ship the 10 carloads of grapes to complainants pursuant to such con- 
tracts was in breach thereof. 

Respondent Red Lion places considerable emphasis upon the deci- 
sion in Joseph Denunzio Fruit Company v. Associated Fruit Distribu- 
tors of California and Red Lion Packing Company, 6 A. D. 139. 
Without going into a detailed analysis of that case in relation to the 
tacts here presented, it is sufficient to say that there are material dif- 
ferences in the two cases, and the Denunzio decision is not decisive of 
the issues presented in this proceeding. 

Subdivision (2) of section 1787 of the California Civil Code [Uni- 
form Sales Act, section 67 (2) ] provides that the measure of damages 
in case of wrongful refusal to deliver goods “is the loss directly and 
naturally resulting in the ordinary course of events, from the seller’s 
breach of contract.” Ordinarily, the rule of damages is the difference 
between the price agreed to be paid and the market value at the time 
or times when the goods ought to have been delivered, because the 
vendee can obtain the goods contracted for at the market price. Bercut 
v. Park, Benziger & Co., 150 F. 2d 731 (C. C. A. 9th, 1945) ; S. Botner 
& Sons et al. v. The Login Corp., 6 A. D. 567. 

Complainants were first informed on October 16, 1944, that no grapes 
would be shipped to them under the contracts herein, which provided 
for delivery on or after December 10, 1944. The evidence shows that 
complainants were diligent in their efforts to replace the 10 carloads 
of grapes after receiving notice that the grapes would not be stored 
or shipped. The first purchase was made on or about October 24, 
1944, when 1,125 lugs of grapes were purchased by Central Fruit & 
Vegetable Company for delivery December 11, 1944. Altogether a 
total of 4,428 lugs were purchased by complainants from outside sources 
of supply. This figure does not include a purchase by West Texas Po- 
duce Company from Central Fruit of 150 lugs at a cost of $600. The 
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notation of this purchase which was submitted in evidence fails to show 
whether the price was f. o. b. or delivered and, in addition, these lugs 
appear to have been a portion of the 1,125 lugs purchased by Central 
Fruit on October 24, 1944, at $3.25 per lug f. o. b. 

There is testimony to the effect that a standard car consists of about 
1,105 lugs of grapes. This is denied by Red Lion who claims that a 
carload of grapes may consist of as little as 888 lugs. The four cars 
of grapes that were purchased by complainants averaged 1,107 lugs. 
An average of 1,105 lugs per car, therefore, appears to be a reasonable 
figure to use in computing the extent of complainants’ damages. 
Based on this figure the contracts entered into between complainants 
and Red Lion cover 11,050 lugs of grapes, 4,420 by Central Fruit and 
6,630 by West Texas. 

Reports of the Market-News Service for November 10, 1944, of which 
we take official notice, state no further reports would be made on grapes 
in California since the grape season was practically over at that time. 
Several witnesses testified with reference to the market price of U. S. 
No. 1 Emperor grapes on or about December 10, 1944. The price 
ranged from $4 per lug to $5.50 per lug. It was Crane’s opinion that 
the fair market price on or about December 10, 1944, would be around 
$4 per lug. Associated published a bulletin on December 9, 1944, 
which was circulated to the fruit and vegetable trade throughout the 
country, quoting among other items a market price of $4.15 f. o. b. net 
per lug for U. S. No. 1 Emperor grapes. It is concluded, therefore, 
that the fair market price of U. S. No. 1 Emperor grapes on December 
10, 1944, the delivery date in the contract between Red Lion and com- 
plainants, was approximately $4 per lug, f. o. b. California. 

Central Fruit contracted to purchase from Red Lion four carloads, 
or 4,420 lugs, of grapes, none of which was delivered. This com- 
plainant made replacement purchases of 1,678 lugs at a cost of $6,215.25, 
which was $2,020.25 in excess of the contract price. The value of the 
2,742 lugs not replaced, based upon market value of $4 per lug, was 
$4,113 in excess of the contract price. Central Fruit’s total damages 
resulting from Red Lion’s failure to deliver thus amounted to $6,133.25 
($2,020.25 plus $4,113). 

The number of lugs to be delivered by Red Lion to West Texas Pro- 
duce was 6,630, none of which was delivered. Replacement purchases 
totaled 2,750 lugs at a cost of $11,167.16, which was $4,292.16 in excess 
of the contract price. The value of the 3,880 lugs not replaced was 
$15,520, which was $5,820 in excess of the contract price. West Texas 
Produce thus sustained total damages in the amount of $10,112.16 
($4,292.16 plus $5,820). 
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It is concluded that the failure of John C. Kazanjian, doing business 
as Red Lion Packing Company, to deliver the 10 carloads of grapes 
to complainants was without reasonable cause and in violation of sec- 
tion 2 of the act, for which reparation should be awarded to Central 
Fruit & Vegetable Company in the amount of $6,133.25, with interest, 
and to West Texas Produce Company in the amount of $10,112.16, with 
interest, and the facts should be published. The complaint filed 
against Raymond M. Crane, doing business as Associated Fruit Dis- 
tributors of California, should be dismissed. 

Associated and Southwest Brokerage Company appear to have fully 
performed the duties required of them by complainants in effecting 
the purchase from Red Lion. When complainants are indemnified 
for the breach of Red Lion, they will be obligated to pay Associated 
and Southwest Brokerage Company for services rendered at the rates 
agreed upon. 

ORDER 


Within 30 days from the date of this decision, John C. Kazanjian, 
doing business as Red Lion Packing Company, shall pay to complain- 
ant Central Fruit & Vegetable Company, as reparation, the sum of 
$6,133.25, and shall pay to complainant West Texas Produce Company, 
as reparation, the sum of $10,112.16, with interest on each amount 
awarded at the rate of 5 percent per annum from December 10, 1944, 
until paid. 

The complaint against Raymond M. Crane, doing business as Associ- 
ated Fruit Distributors of California, is hereby dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1753) 


Ernest E. Fapter Company v. MicuiGAn RepackInG AND PRODUCE 
Company. PACA Doc. No. 4657. Decided April 23, 1948. 


Rejection Without Reasonable Cause—“Subject Approval Wired Government 
Inspection”—Evidence as to Weight of Tomatoes—Acceptance of Shipment 
Upon Approval of Inspection 


Where complainant sold respondent a carload of tomatoes “subject approval 
wired Government inspection” and stated “My Guess the Toms are Single 
Cleated Regular Texas Pack”, and respondent approved the inspection but 
rejected the tomatoes on arrival claiming that the words “Regular Texas 
Pack” meant that the lugs would weigh 28 to 30 pounds net whereas they 
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averaged 2414 pounds, held, that the rejection was without reasonable cause 
because respondent accepted the shipment upon approval of the inspection, 
and, although there was no express warranty as to weight, the customary 
weight is 28 pounds net, and, therefore, reparation should be awarded com- 
plainant for the total amount of the purchase price, less the net proceeds 
of resale and a deduction for the shortage in weight.* 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. John 
A. Duncan, of Detroit, Michigan, for respondent. Mr. Gilbert A. Horn, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding brought by the complainant against 
the respondent under the provisions of the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). Formal 
complaint was filed on October 10, 1946, praying for an award of 
reparation. It is alleged that a carload of Mexican tomatoes was sold 
to respondent “subject approval wired Government inspection” at 
Kansas City, Missouri, and that respondent approved the inspection 
results but rejected without reasonable cause the tomatoes upon arrival 
at Detroit, Michigan. 

In its formal answer, filed December 26, 1946, respondent admitted 


the purchase and the rejection. By way of defense, however, respond- 
ent alleges that the tomatoes were represented to be “Standard ‘Texas 
Pack” which, under Government regulation and custom and usage in 
the trade, means lugs containing an average of 30 pounds net weight 
per lug. It is alleged further that the lugs of tomatoes delivered 
averaged 2414 pounds and thus were not in conformity with the war- 


ranties of sale. 

Oral hearing was held in Detroit, Michigan, on July 17, 1947. 
Complainant appeared by its attorney, Warren S. Earhart, who placed 
in evidence the deposition of Frank L. Kenworthy, a partner of com- 
plainant, and thereupon rested the case for complainant. Attorney 
John A. Duncan appeared on behalf of respondent and introduced 
the oral testimony of Domenic Charles Tringali and Morris Tringali, 
both of whom are connected with respondent, and that of William 
E. Hampton, the present manager of the Detroit office of C. H. 
Robinson Company, a brokerage firm. 

Michigan Repacking and Produce Company is engaged in the busi- 
ness of repacking tomatoes for sale to jobbers in Detroit. On Feb- 
ruary 7, 1946, Morris Tringali of that company talked with H. E. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Marks, then the manager of the Detroit office of C. H. Robinson 
Company, concerning the purchase of tomatoes. Pursuant to this 
conversation, Marks inquired, by teletype, of Ernest E. Fadler Com- 
pany of Kansas City, if there was “ANYTHING AVAILABLE 
TOMS HEAVY POSSIBLE 66.” Respondent answered as follows: 

“NOTHIG PRESENT HERES COUPLE CROSSED LAREDO FIFTH NOT 
FEDERALLY INSPECTED THE CUSTOMS INSPECTED 88 PCT SO PROB GO 
ABT 85 BETR WILL SELL BASIS MAKING 85 OR BETTER KAYSEE IN- 
SPECTION NO DEK REASONABLY GREEN NO SOFT RIPE DUTIES PAID 
CROSSING PAID NET TO YOU 5.25 66 .25 DISC 67 S AS FOLLOWS 2-56 
_189-66 509-67 THESE FROM NEW FIELDS AT ELMANTE MEX AN SHD 
BE FINE STOCK.” 

At the request of respondent, the broker then asked “WHAT IS 
WEIGHT TOMS AND ARE THEY SINGLE CLEAT LUGS” and 
complainant answered “MY GUESS THE TOMS ARE SINGLE 
CLEATED REGULARE TEXAS PACK.” A further teletype 
conversation was had the afternoon of February 7, 1946. C. H. Robin- 
son inquired as to the brand of the tomatoes quoted previously, to 
which complainant replied: 

“WHT CAR DID I QUOTE OH I REMEMBER. BY GOSH I DONT KNOW 
TNK ELMANTE THO.” The broker then said “WELL IF IS ELMANTE IT 
IS OKAY MICHIGAN REPACK WILL TAKE THE CAR ON APPROV YOUR 
INSPECTION AT KAYSEE AS QUOTED.” 

The carload of tomatoes arrived in Kansas City on February 9 
and Federal inspection was made. The inspection was concerned 
with the pack, size, quality and condition of the produce and appar- 
ently no weight check was made. The results of the inspection were 
telegraphed to the broker who replied, “OKAY CONFIRM DIVERT 
MICHIGAN CAR 19173 WABASH”. 

The evidence indicates that the car arrived in Detroit sometime 
late on February 11, 1946, but was erroneously billed by complainant 
to Michigan Tomato Company rather than Michigan Repacking and 
Produce Company, and was placed at the Detroit Union Produce Ter- 
minal instead of the Twelfth Street team tracks where respondent re- 
ceives its shipments. The broker, while tracing the car at respondent’s 
request, detected the error and ordered the carrier to move the car to the 
proper terminal where, the broker states, it arrived sometime before 
noon on February 12. Employees of respondent were sent to examine 
and unload the car. When they broke the seal, they discovered the lugs 
of tomatoes to be, in their opinion, extremely light in weight and for 
this reason, they did not unload. Respondent notified the broker of 
the deficiencies in weight and requested that a Federal inspection 
of the car be made. In the afternoon of the 12th, a request was made 
for Federal inspection which appears to have been made at 3:55 p. m. 
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on that date. The inspector’s notes show the net weight of the contents 
of the lugs to range between 2114 and 2634 pounds, averaging 2414 
pounds, and each of the lugs was stamped “Net weight not less than 12 
kilos.” 

There is no direct evidence fixing the time at which respondent was 
notified by the Federal inspector of the results of his inspection. 
However, it is noted that in the afternoon of the 12th, the broker tele- 
typed to complainant as follows: “JUST MIN HE WAS GET- 
TING GOVT INSPT HERE ON IT...” At 9:15 a. m. the next 
day, the broker teletyped: “CAR TOMATOES 19173 SOLD MICH- 
IGAN HERE IS GOVT INSP SHOWS NET WEIGHT 21%, TO 
263, NET AVERAGE 241% ... ACCOUNT SHORT WEeeier 
MICHIGAN IS REFUSING ACCEPT THE CAR. 

After the rejection of the shipment by respondent, dhere followed 
several attempts by the parties to ig ee on a new price, all of which 
were unsuccessful. At 4:45 p. m., the best allowance complainant 
would make was 75 cents per te g; “Which respondent refused. Com- 
plainant notified the broker that the tomatoes would be sold for re- 
spondent’s account which was subsequently done. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ernest E. Fadler and 
Frank Kenworthy, doing business as Ernest E. Fadler, with address 
at 311 Produce Exchange Building, Kansas City, Missouri. 

2. Respondent is a partnership composed of Morris Tringali, Joseph 
Ortisi, Camelo Ortisi and Mateo Ortisi, doing business as Michigan 
Repacking and Produce Company, with address at 2474 Market 
Street, Detroit, Michigan. Respondent was licensed under the act as a 
commission merchant, dealer, or broker at the time of the transaction 
inv vie ed herein. 

. On February 7, 1946, sauibiles int contracted to sell to respond- 
ois t 700 lugs of tomatoes from the El Mante District of Mexico, which 
had been shipped in car ART 19175 and on February 5, 1946, crossed 
the border from Mexico. The sizes and the f. o. b. prices were as fol- 
lows: 2 lugs—5 x 6 and 189 lugs—6 x 6 at $5.25 each; 509 lugs—6 x 7 
at $5 each, f. o. b. Laredo, Texas, duty and crossing charges paid. 
Complainant stated that the tomatoes would probably grade 85 per- 
cent of U. S. No. 1 at Kansas City and the sale was made “Subject to 
buyer’s approval and acceptance of wired Inspection on arrival Kan- 
sas City.” The transaction was negotiated by C. H. Robinson Com- 
pany, a broker. 

4. The shipment in car ART 19173 arrived at Kansas City on Feb- 
ruary 9 and a Federal inspection was made. The certificate of in- 
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spection notes that the lugs are labeled “Tommy’s Best Brand Toma- 
toes, Grown in Mexico, El Manta Vegetable Co., Laredo, Texas”, are 
packed “Fairly tight” and graded “Now approximately 80% U. S. 
No. 1 quality.” 

5. Complainant notified the broker by telegraph, dated February 9, 
1946, of certain factors contained in the certificate; ““* * * 19173 
TOMATOES MAKES EIGHTY PER CENT USONE TWO PER- 
CENT DRY DECAY 16 PERCENT DEFECTS 80 GREEN TEN 
TURNING TEN RIPE * * * IS SINGLECLEATED.” The 
broker replied “OKAY CONFIRM DIVERT MICHIGAN CAR 
19173 WABASH.” 

6. The parties understood that the lugs of tomatoes should contain 
not less than 28 pounds net weight when shipped. 

7. The car arrived at Detroit on February 11, 1946, but due to a 
mistake in the bill of lading made by complainant was not placed prop- 
erly until the following day. 

8. Respondent inspected the carload and believing the lugs to be of 
light weight, ordered a Federal inspection through the broker. The 
inspection was ordered and made the afternoon of February 12, and 
respondent was notified of the results on the morning of the 13th. 

9. The Federal certificate issued at Detroit states that the tomatoes 
graded approximately 80 percent U. S. No. 1, “fairly tight to loose 
pack, many lugs 1 to 114 inches slack at one end”, and the contents of 
the lugs weighed from 2114 to 2634 pounds and averaged 2414 pounds. 

10. The broker teletyped complainant at 9:15 a. m., February 13, 
that respondent refused to accept the shipment because of the shortage 
in weight. 

11. Complainant resold the tomatoes through Weiner & Miller Fruit 
& Produce of New York City. The gross proceeds were $1,290.10 and 
the net. proceeds were $686.70. 

12. Formal complaint was filed October 10, 1946, which was within 
nine months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent contends in its brief that there was a warranty that 
the lugs of tomatoes purchased from complainant would contain not 
less than 28 pounds net weight. This contention appears to rest upon 
two grounds: first, the statement of complainant that “MY GUESS 
THE TOMS ARE SINGLE CLEATED REGULARE TEXAS 
PACK” in answer to an inquiry as to the weight and if single-cleated ; 
second, the U. S. Standards For Fresh Tomatoes, effective September 
3, 1934, provides, as to the various types of U.S. Standard Packs, that 
“Unless otherwise specified, the net weight of the tomatoes in the lug 
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shall be not less than 30 pounds.” Respondent also points out that the 
lugs were marked “Net weight not less than 12 kilos” or 2614 pounds. 

A dispute exists as to whether complainant’s statement “MY GUESS 
THE TOMS ARE SINGLE CLEATED REGULARE TEXAS 
PACK”, which was made during the negotiations for the purchase 
and sale, constituted an express warranty. In view of the qualifying 
words at the beginning, it does not appear that complainant intended 
the statement to be an aflirmation of fact or that respondent would 
be reasonable in considering it as such. See Z'urner v. Central Hard- 
ware Co., 353 Mo. 1182, 186 S. W. 2d, 603, 605 (1945). As to the term 
“U. S. Standard Pack”, this was not a contract specification and the 
provisions of the U. S. Standards for Fresh Tomatoes respecting that 
term are not applicable here. 

The contract of purchase and sale entered into between the parties 
was for lugs of tomatoes. The question then arises whether the word 
“lug” has any particular meaning in the produce trade with respect 
to net weight which may be by usage a part of the contract. After the 
making of the contract, complainant advised the broker by telegram 
dated February 9, 1946, that the lugs were “SINGLE-CLEATED.” 
In a letter dated August 7, 1946, sent by complainant’s attorneys to the 
Department, it is stated that “There is nothing in the contract specify- 
ing the net weight of the lugs nor that same shall be the normal Cali- 
fornia lugs averaging 30 lbs. net weight of contents. Rather the con- 
tract specified a sale of Mexican tomatoes and when advising that the 
lugs were single cleated the seller was specifying the 12 Kilo lug.” 
And, in the deposition of Frank L. Kenworthy, it was averred that 
“We had advised the buyer that the tomatoes were from the El Mante 
District on the East Coast of Mexico and were single cleated. Single 
Cleated lugs from the East Coast of Mexico customarily contain 12 
Kilos (2614 lbs.) of tomatoes.” 

In a letter to the Department dated July 18, 1946, H. E. Marks of 
C. H. Robinson Company, stated “* * * generally the best reliable 
‘lexas packs, as well as those from other sections including Florida and 
Mexico, or other sections of the U.S. A., contain around 30+ or better 
net weight.” He stated further that “Asa general rule the West Coast 
Mexican packs run well over 30+ net, in fact around 34+ net or so is 
quite common on the good brands and better packs. We have also 
sold other brands of Mexican tomatoes from the Eastern district, where 
this car was shipped from, such as the El Mante and Mexomato brands, 
in best seasons, which showed very good weight and packs running 
as high as34-35+# net * * *” 

At the oral hearing, William E. Hampton of C. H. Robinson Com- 
pany appeared as a witness for respondent. He has been in the broker- 
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age business for 24 years and during that period handled three to four 
thousand carloads of tomatoes, including many for shippers in Mexico, 
He testified that “* * * the customary understanding of weight 
on any pack of tomatoes as understood by the trade generally is either 
varying from one district to another, varying, I would say from 28 to 
30 pounds net weight of tomatoes contained in any pack, whether it is 
standard, straight, or diagonal, California style pack, or any other” 
and “I do not paula of any packs of tomatoes that are offered for sale 
that are purchased by any buyers unless it is with the assumption or 
understanding that they are at least 28 pounds net.” On cross-exam- 
ination, when asked as to the marking on the lugs, Hampton replied “I 
believe, if I am not mistaken, that all Mexican labels on tomato lugs 
show that expression” regardless of the actual weight. Astoshrinkage 
in the weight of tomatoes during transit, it was his opinion that toma- 
toes do not shrink any appreciable amount. 

Official notice is taken of U. S. Department of Agriculture Farmers’ 
Bulletin No. 1291, revised September 1940, “Preparation of Fresh 
Tomatoes For Market.” At page 14, it is stated that: 

“The California lug box * * * has practically displaced all other types 
of packages for the shipment of green-wrap tomatoes in carload lots. The bulk 
of the shipments of mature-green tomatoes from California, Florida, Texas, 
Mississippi, Tennessee, Utah, South Carolina, Louisiana, New York, Oregon, and 
Washington now arrive in the markets in this package. Its standard dimensions 
are 1314 inches wide by 16% inches long by 5% inches deep, inside measurements. 
A cleat eleven-sixteenths of an inch thick is used at each end of the lug to protect 
the tomatoes from pressure by the lid * * * Although the above dimensions 
of the package and cleat are given as standard, lugs of slightly different dimen- 
sions are sometimes used in some sections. 

“When the lug is substantially constructed the rectangular and regular shape 
permits easy loading in the cars. It is designed to hold three layers of medium 
or large-sized tomatoes which weigh about 30 pounds net.” 

The evidence outlined above establishes that the net weight of toma- 
toes in a standard single-cleated lug is approximately 30 pounds, 
varying to some extent with the size of the tomatoes, the order of 
arrangement in the lugs, and other factors. This approximate weight 
would be sufficient to govern the present proceeding, but the respond- 
ent has taken the position that an average of not less than 28 pounds 
net weight would be within the custom of the trade and acceptable 
under the contract. In view of this, it is concluded that the average 
net weight of the lugs of tomatoes shipped by complainant should have 
been 28 pounds when shipped. 

The contract in this proceeding was “subject approval [by respond- 
ent] wired Government inspection” at Kansas City. Respondent re- 
ceived and approved the telegraphed results. Complainant contends 
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that respondent had no right of rejection at Detroit and, since re- 
spondent did reject, it may not claim a breach by complainant of the 
contract. The pertinent section § 46.24 (y) of the regulations 
provides: 

“Subject approval wired Government inspection’, means that the seller is 
required to obtain Federal or Federal-State inspection, or such private inspection 
as has been mutually agreed upon, and to correctly communicate, by wire or 
other agreed means, the statements on the certificate as to quality, condition and 
grade, and other essential information, whereunpon the buyer, upon approval 
thereof, will be deemed to have accepted the produce without recourse against 
the seller on account of quality, condition, and grade.” 

In accordance with the provisions of such contract and upon re- 
spondent’s approval of the “wired inspection”, the inspection is final 
as to the quality, condition, and grade of the tomatoes; and the ship- 
ment is, thereupon, accepted. Especially in view of the facts and cir- 
cumstances in this proceeding, the respondent’s rejection at Detroit 
is difficult to justify. The shipment was billed open so that respondent 
was not required to pay the full purchase price to obtain possession of 
the tomatoes. The proper course for respondent to have pursued 
would have been to take the tomatoes, pay the purchase price less the 
deduction for the claimed shortage in weight, and negotiate a settle- 
ment with respect to the disputed balance. 

The rejection by respondent was without reasonable cause in viola- 
tion of section 2 of the act. The facts have established, however, that 
complainant also breached the contract with respect to weight and this 
was not excused by respondent’s rejection. The breach in this respect 
is capable of determination. Taking the majority price of $5 per 
lug, the average shortage of 314 pounds each amounts to about 63 cents, 
which for the 700 lugs is $441. The contract price, $3,547.75, less 
$441 is $3,106.75. The net proceeds received by complainant from the 
resale was $686.70. Reparation should be awarded complainant in 
the amount of $2,420.05, the difference between $3,106.75 and $686.70, 
with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $2,420.05 with interest there- 
on at 5 percent per annum from February 15, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 


days after its date. 
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(A. D. 1754) 


PACA Doc. No. 4659.* Decided April 23, 1948. 
Dismissal—Settlement Between Parties 


Complaint alleging rejection without reasonable cause by buyer of carload of 
tomatoes dismissed upon receipt of notice from attorneys of parties that 
complaint had been settled. 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, 
for complainant. Messrs. Gross & Orseck, of Liberty, New York, for respond- 
ent. Mr. James A. O’Donnell, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
In a formal complaint received November 7, 1946, complainant seeks 
an award of reparation for the alleged rejection without reasonable 
cause by respondent of a carload of tomatoes. Respondent denied Jia- 
bility in its answer and requested an oral hearing. 

The oral hearing was scheduled for April 7, 1948. Letters dated 


March 18, 1948, were received from the attorneys of the parties which 
stated that the matter had been settled. On receipt of these letters 
the hearing was cancelled. 

In view of the settlement reached by the parties, the complaint is 
hereby dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 1755) 


C. W. Lincenre.TerR v. Leroy Boutrre. PACA Doc. No. 4727. De- 
cided April 23, 1948. 


Rejection Without Reasonable Cause—Principal and Agent—Apparent 
Authority of Agent to Purchase 


Where complainant alleged an f. 0. b. sale of peaches to respondent’s agent and 
respondent rejected them claiming that his agent purchased the peaches on 
a delivered basis and that his authority was restricted to that basis, held, 
that the evidence establishes a purchase by the agent at an f. 0. b. price for 
which he had apparent authority by reason of respondent’s blank check and, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
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therefore, the rejection was without reasonable cause for which complain- 
ant should be awarded reparation against respondent.* 


Mr. John H. Carter, of Anna, Illinois, for complainant. Mfr. Conrad EB. Smith, 
of Houston, Texas, for respondent. Jr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), was 
instituted by a formal complaint filed February 26, 1947, seeking an 
award of reparation for a loss sustained by reason of respondent’s re- 
jection of a carload of peaches. Complainant alleges that on August 5, 
1946, he sold respondent, through respondent’s agent, one carload of 
Elberta peaches, “Number one grade”, 2 inches and up in size, at the 
agreed price of $2.95 per bushel, f. o. b. Anna, Illinois, which included 
a commission for a broker designated by the respondent, plus $20 
precooling charge. It is alleged further that the peaches, which by 
Federal inspection graded U. S. No. 1, were tendered to respondent 
but he refused without cause to accept them or pay the draft for the 
agreed amount. 

A copy of the formal complaint and a copy. of the Department’s 
report of investigation were served upon respondent on May 5, 1947. 
A copy of the report was served upon complainant on May 7, 1947. 

In answer to the formal complaint, respondent denies that the agent 
Frank Podlesck had authority to purchase peaches on an f. o. b. basis 
or that he did agree to purchase on that basis. It is alleged that the 
agent was instructed to buy one truckload of U. S. No. 1 peaches 
at Anna, Illinois, payment to be made with respondent’s check, and 
this sale was consummated; and that the agent was instructed further 
to purchase the carload of peaches at $2.95 per bushel, delivered 
Houston, Texas, subject to inspection on arrival, with credit to be 
given to C. J. Koenig & Company, brokers of Houston. Respondent 
alleges that he refused to accept the peaches because they were not 
found to be U. S. No. 1 at Houston. 

A formal hearing was held at Houston on December 9, 1947, at 
which both parties appeared and were represented by counsel. Com- 
plainant and two of his employees testified concerning the transac- 
tions with respondent’s agent. Their testimony may be summarized 
as follows: the agent appeare| at Anna on August 4 and stated he 
was interested in buying peaches for respondent; the next morning 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Hd. 


788431—48——_7 
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he inspected three orchards and packing sheds accompanied by one 
of complainant’s employees; the agent purchased a truckload from 
one orchard at $2.90 per bushel, and ordered a carload from another 
orchard at $2.90 f. o. b. plus $20 precooling and 5 cents brokerage to 
C. H. Koenig & Company; the agent had in his possession one of 
respondent’s blank checks which he filled in to pay for the truckload 
of peaches but he requested that a draft be drawn on respondent 
for the carload. 

Respondent testified that he sent his agent to Anna, with instruc- 
tions to buy a carload of peaches for respondent on a “delivered Hous- 
ton” basis and gave the agent a blank check with which to buy a truck 
load of peaches for himself. He states that the broker was to receive 
& commission on the carload purchase so that the broker would inspect 
the peaches on delivery. According to respondent, he first learned of 
the f. o. b. purchase when notified by a Houston bank that the draft 
had arrived, and he protested this to the broker. Respondent opened 
the car and examined the peaches on arrival, and obtained a Federal 
inspection showing damage in transit. Respondent’s agent did not 
appear at the hearing but respondent’s counsel stated that if he were 
present he would testify that the peaches were purchased on a 
“delivered Houston” basis. 


FINDINGS OF FACT 


1. Complainant C. W. Lingenfelter is an individual whose address 
is Anna, Illinois. 

2. Respondent Leroy Boutte is an individual whose business ad- 
dress is 527 Preston Avenue, Houston, Texas. At the time of the 
transaction involved herein respondent was not licensed, but was 
subject to license, under the act and was issued a license on December 
17, 1947. 

3. On August 5, 1946, respondent’s agent purchased from com- 
plainant one carload of U.S. No. 1 Elberta peaches, size 2 inches and 
up, at $2.95 per bushel, plus $20 for precooling, f. o. b. Anna, Illinois. 
It was agreed that a draft for the total price of $1,135 should be drawn 
upon respondent. The price included a brokerage of 5 cents per bushel 
for C. H. Koenig & Company. The agent acted in accordance with 
his instructions from respondent. 

4. On August 5, 1946. complainant loaded car URTX 9570 with 
378 bushels of peaches. The Federal inspection disclosed the peaches 
were “U.S. No. 1 grade, 2 inch minimum” and “Stock hard to firm, 
mature, well formed, ground color light green to yellow, mostly turn- 
ing yellow, from 10 to 90% mostly 20 to 65% red color. Grade defects 
within tolerance. No decay.” 
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5. The peaches in car URTX 9570 were shipped on August 5, con- 
signed to complainant “Advise Leroy Boutte.” A draft for the pur- 
chase price of $1,135 was forwarded to respondent through the Houston 
National Bank, together with a delivery order and an invoice contain- 
ing the term “f, 0. b.” 

6. The shipment of peaches arrived at Houston, Texas, on August 
11, 1946, and respondent ordered a Federal inspection which was made 
August 12. The certificate states, in part, as follows: 

“Condition of load and containers: Baskets full length car 8 layers high. All 
layers shifted 1 to 3 feet from one bunker; 3 baskets fallen back over with lid 
pressed against bunker wall; 6 baskets crushed against other bunker; 11 addi- 
tional baskets top layer full length load, crushed out of shape.” 

“Condition: In 2 upper layers baskets approximately half of fruit is ripe and 
fairly firm with yellowish ground color; the balance and in lower layer baskets, 
generally firm with green color. Irregular decay; in a few lower layer baskets, 
no decay and ranging high as 18% decay in a few top layer baskets ; Rhizopus Rot, 
present in all stages and averaging 5% for the load. An average of 7% are badly 
bruised, damage confined to ripe fruit where in contact with other fruit or basket. 

“Grade: Peaches now fail to grade U. 8. No. 1 2 inches minimum only account 
excess percent decay and bruised as reported above.” 

7. On August 12 respondent notified complainant of the results of 
the Federal inspection and that he would not accept the shipment or 
pay the draft because the peaches were not U.S. No. 1. 

8. At complainant’s request, C. J. Koenig & Company sold the 
peaches and remitted $419.36. This was $715.64 less than the contract 
price of $1,135. 

9. The formal complaint was filed February 26, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


This proceeding presents two issues of fact: (1) what was the basis 
of the contract between complainant and the agent—f. o. b. or deliv- 
ered, (2) was the authority of the agent to purchase restricted by re- 
spondent. In a delivered purchase and sale the produce at destina- 
tion must meet the grade requirements of the contract. Under this 
type of purchase, the rejection would be justified because the peaches 
were not U. S. No. 1 grade at Houston. If the purchase was f. o. b. 
shipping point, under which the risk of loss and damage after ship- 
ment rests on the purchaser, the rejection would be without reasonable 
cause for it is apparent from the inspection certificates that the damage 
resulted in transit. 
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On the first point, the agreement between complainant and respond- 
ent’s agent, the evidence is overwhelming in favor of complainant’s 
contention that the sale was on an f. 0. b. basis. Not only was the testi- 
mony of complainant and his employees clear and convincing, but it is 
supported by logical inferences drawn from the surrounding circum- 
stances. Most important is the fact that the price agreed upon by the 
agent for the carload of peaches was $2.95 per bushel, the same price, 
except for the 5 cents per bushel commission to be paid the broker, that 
the agent paid for the truckload purchased at the same time, ad- 
mittedly on an f. o. b. basis. Complainant testified that the freight 
- from Anna, Illinois, to Houston was about 75 cents per bushel and, 
since the price in a delivered sale includes the cost of transportation, 
the price would have been increased to that extent. 

Respondent contends that the agent’s authority to purchase the car- 
load of peaches was restricted to a delivered basis. In selling the 
carload of peaches, complainant relied upon the statements of the 
agent and the fact that he had in his possession a blank check signed 
by respondent. At the oral hearing, respondent testified that this 
check constituted a loan to the agent for the purchase of peaches for 
himself ; but this was a reversal of the allegation in respondent’s answer 
that the agent had been instructed to buy a truckload of peaches in 
addition to the carload. It is apparent that respondent was attempt- 
ing to explain away the indicia of authority held by the agent and this 
change of position seriously affects the credibility of respondent’s testi- 
mony. Aside from this, however, the blank check in the agent’s posses- 
sion was a sufficient indication of general authority for complainant 
to rely upon. Shaw v. Indio Cattle Co., 40 F. 2d 835 (C. C. A. 
5th, 1930). 

It is concluded that respondent’s rejection of the peaches in car 
URTX 9570 was without reasonable cause. Reparation should be 
awarded complainant against respondent in the amount of $715.64. 
The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $715.64 with interest thereon at 5 percent 
per annum from August 12, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered inail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 1756) 


Tax1n’s FRrostep Foop Co. v. Frosty Foop Propucrs Co. PACA Doc. 
No. 4778. Decided April 23, 1948. 


Failure to Deliver Produce of Quality Represented—Damages 


Where complainant alleged a contract to purchase carloads of frozen fancy 
fruits and vegetables from respondent and payment therefor, and com- 
plainant resold the produce after respondent refused its return because of 
claimed bad condition, held, that since the produce was purchased from 
respondent on the basis ‘that it was “fancy” quality and it was not of the 
quality represented, complainant is entitled to an award of reparation in 
the amount of the difference between the agreed purchase price paid and 
the proceeds realized from the resale of the commodity.* 


. Morris W. Kolander, of Philadelphia, Pennsylvania, for complainant. Mr. 
Abe W. Wasserman, of Newark, New Jersey, for respondent. Mr. James A. 
O’Donneill, Presiding Officer. 


Decision by Thomas J. Flawin, Judicial Officer 
PRELIMINARY STATEMENT 


On May 16, 1947, the complainant partnership, Taxin’s Frosted 
Food Co., filed formal complaint against respondent corporaticn, 
Frosty Food Products Co., under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.), 
claiming that a loss resulted from respondent’s failure to deliver pro- 
duce of the quality represented in a purchase and sale agreement. It 
is alleged that on or about August 10, 1946, respondent sold com- 
plainant two carloads of frozen fruits and vegetables—strawberries, 
green beans, mixed fruits and lima beans—at an agreed gross sales 
price of $27,098.12, f. o. b. Newark, New Jersey, which sum included 
freight charges from California to Newark, Jersey City and Brooklyn. 
It is alleged further that respondent represented the merchandise to 
be in storage at the three destinations and to be frozen fancy fruits, 
whereas the merchandise was in transit at the time of sale and, with 
the exception of the lima beans, was inferior in quality and, partially, 
not fit for human consumption. According to complainant, it offered 
to return the merchandise or accept adjustment, but upon respondent’s 
refusal, complainant accepted the lima beans and sold the strawberries, 
the cut green beans and 200 cases of the mixed fruits for $10,713.60. 
It is contended that respondent breached the contract in violation of 
section 2 of the Act and complainant thereby suffered a loss of $19,- 


*Reference to other points involved in this case will be found in Index-Digest this 
issue of Agriculture Decisions.—Ed, 
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123.42 as of May 16, 1947, which sum represents the cost of the mer- 
chandise, exclusive of the lima beans, plus hauling, storage and in- 
terest charges as well as anticipated profits, less the amount received 
on resale. Complainant prays for an award of damages in an amount 
which it may be entitled to receive in accordance with the facts es- 
tablished. 

Respondent answered on July 30, 1947, alleging that the two car- 
loads of fruit and vegetables were purchased by respondent from Polar 
Ice & Cold Storage Co., through brokers, under a warranty that the 
commodities were “fancy” in class and quality and that in the sale 
. to complainant, respondent acted as broker and charged a commission 
of five percent of the purchase price, the sale being made on the basis 
of cost f. o. b. California, plus brokerage and freight. Respondent 
admits that it placed the certification “Frozen Fancy fruits & veg.” 
on the sales invoice sent to complainant but states that this phrase was 
inserted at complainant’s request in reliance upon the warranty fur- 
nished respondent by the brokers for Polar Ice & Cold Storage and 
without realizing the legal significance of such certification. As a fur- 
ther defense, respondent imputes to complainant knowledge that the 
merchandise was en route at the time of sale and not in storage and 
states that complainant was advised to inspect the produce on arrival 
but it did not do so until some time thereafter. Respondent contends 
that complaint was negligent in disposing of the merchandise and 
is not entitled to reimbursement or damages as claimed, and the com- 
plaint should be dismissed. 

Both parties were represented by counsel at the hearing held in New 
York City on November 26, 1947, following which proposed findings 
of fact, conclusions, and orders were submitted. The record includes 
a report of investigation, copies of which were served by registered 
mail on complainant July 15, 1947, and on respondent July 16, 1947. 
Since 564 cases of the mixed fruit remained in storage unsold as of 
June 3, 1947 (Ex. 10 C of Rep. of Inv.), the Presiding Officer ordered 
the record kept open (p. 88 of transcript) until December 12, 1947, 
to enable complainant to submit an accountant’s statement showing 
total calculated losses and damages, and to amend paragraphs 17 
and 22 of the complaint so as to reflect such damages. 

At the hearing, Edward Taxin, complainant’s representative in the 
transaction with respondent, related the following facts: a telephone 
call was received from respondent’s Mr. Landsman on August 10, 
1946; the purchase price was agreed upon; Landsman did not state 
that respondent was a broker in selling the merchandise; Landsman 
guaranteed the merchandise to be “U. S. Fancy”; and Taxin asked 
that this guarantee be inserted in the sales invoice since complainant 
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was interested only in buying fancy merchandise. Qualified as an 
expert, the witness testified that the merchandise received was not in 
accordance with the certification of frozen fancy fruits and vegetables 
appearing on the sales invoice. On cross-examination the witness tes- 
tified he was positive his telephone conversation was with Landsman 
and not respondent’s Mr. Sheldon; that he did not remember whether 
an inspection of the produce was offered; and that he understood 
the purchase price as to be paid on a delivered basis plus freight 
charges, rather than f. o. b. California, with respondent making a five 
percent profit on the deal. 

William Taxin, a partner in complainant firm, testified to being in 
charge of marketing and handling of merchandise purchased by other 
members of the firm. He testified to receiving respondent’s sales in- 
voice and draft notice for $27,098.12, which sum was paid respondent, 
and that later when inspection of some of the mixed fruit showed very 
poor quality, Federal inspection was taken on all of the merchandise 
as a result of which complainant unsuccessfully offered to return the 
commodities to respondent. This witness testified that the merchan- 
dise was sold from time to time at the best available market prices. 
On cross-examination, the witness stated that although the merchan- 
dise was not inspected until September 20, 1946, request therefor had 
been made about ten days previously through the Department’s in- 
spection office at Philadelphia. He testified that the frozen food 
market was very low in the latter part of 1946 and the beginning of 
1947 ; that he did not believe a period of almost six months elapsed be- 
fore complainant made any appreciable amount of sales; and that 
substantially all of the merchandise was sold to the Food Fair stores 
in Philadelphia. On redirect examination, the witness stated that 
prior to the sales to Food Fair repeated efforts were made to sell the 
commodities, some purchasers refusing to buy after inspection, others 
declining to purchase unless the goods were warranted to be fancy. 

Respondent’s sales manager, Samuel Landsman, confirmed the tele- 
phone conversation with Edward Taxin, explaining that because of 
respondent’s financial embarrassment at the time, respondent was 
willing to sell the merchandise at a five percent profit over the price 
which respondent had been billed by Polar Ice & Cold Storage Co., 
and that Taxin promised to call back after he talked to his brothers 
about price. This witness asserted that following his conversation 
with Edward Taxin, he arranged for a representative of Cortley 
Frosted Foods to examine the commodities, and thereafter went out 
on his sales route; that he believed Edward Taxin called back and 
confirmed the sale with respondent’s Mr. Sheldon; that in talking 
with Edward Taxin he did not use the word “fancy,” although it was 
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understood the merchandise would be of salable quality; and that the 
exact word used by him was “beautiful.” On redirect examination 
the witness testified that at the time of sale some of the merchandise 
was in storage and some en route, and that in using the word “beauti- 
ful” he was referring only to the merchandise which he had seen in 
storage. 

Sol G. Sheldon testified to being Vice-President and Secretary of 
respondent corporation ; that he first entered the frozen food business 
in February 1946; that he, and not Landsman, talked on the telephone 
with Edward Taxin at the time the terms of sale were finally agreed 
to; that he did not know about Federal inspection certificates or 
whether the merchandise was fancy except that he had been so in- 
formed by the brokers for Polar Ice & Storage Co.; and that he wrote 
the certification appearing on the sales invoice in the exact words 
dictated over the telephone by Edward Taxin. On cross-examination, 
the witness stated that he did not know the meaning of the word 
“fancy” and that in his few months experience this was the first or 
second time that he had handled drafts, releases and other papers 
used in closing transactions. 

Subsequent to the hearing, complainant amended paragraph 17 of 
the complaint to show disposition of all the merchandise except 414-% 
cases of mixed fruit and 4 cases of strawberries, with a total sum of 
$13,351.80 being realized upon resale exclusive of the lima beans. Com- 
plainant also amended paragraph 22 of the complaint to show total 
damages in the amount of $16,485.22. 


FINDINGS OF FACT 


1. Complainant, Taxin’s Frosted Food Co., is a partnership com- 
posed of John M. Taxin, Charles Taxin, Aaron Taxin, Herman Taxin, 
and William Taxin, whose post office address is 2523 North Broad 
Street, Philadelphia, Pennsylvania. 

2. Respondent, Frosty Food Products Co., is a corporation whose 
address is 63-67 Lexington Street, Newark, New Jersey, and at the time 
of the transaction hereinafter described was subject to license under 
the act and was issued a license on October 2, 1946. 

3. On or about August 10, 1946, Edward Taxin, acting as agent for 
complainant, purchased from respondent, as seller, two carloads of 
frozen fruits and vegetables, “Berry Brand”, specified as follows: 





Cases Packages Description Price | Amount 


Sn OS..-<.cneen cee Cut green beans $1. 785 | $2, 142.00 
, 10, 054. 80 

2, 459. 16 

10, 899.00 


25, 554, 96 
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Respondent expressly warranted the merchandise to be frozen fancy 
fruits and vegetables, and placed on the sales invoice the words “The 
above merchandise is certified to be Frozen Fancy fruits & veg.” The 
total agreed price was $25,554.96 plus freight charges of $1,543.16 from 
shipping point in California. 

4. At or about the time of sale the green beans and mixed fruits were 
in storage at Jersey City, New Jersey, having arrived a day or two 
before by railroad from shipping point in California. The lima beans 
and strawberries were under movement from shipping point in car 
PFE 63830. 

5. On or about August 18, 1946, complainant paid respondent in full 
the purchase price, including freight, of $27,098.12. 

6. Federal inspections of the merchandise were made September 20, 
1946, at storage plants in Jersey City, Newark and Brooklyn. The 
certificates disclose, among other things, the following information : 


Lima BEANS 


“Grade: U. S. Grade C or U. S§. Standard Account color. Score Range 74 to 84 
points,” 
STRAWBERRIES 


“Grade: Grade not certified account presence of foreign material (decay).” 


Cut GREEN BEANS 


“Grade: U.S. Grade B account color. Score Range 88 to 90 Points.” 
MIXED FRvITS 


“Color—Plums, poor to good. Apricots, strawberries, nectarines; boysenber- 


ries—fair to good. 
“Defects—0 to 2 loose plum skins. Approximately 60% apricot halves defec- 


tive. 
“Texture—Approximately 40% apricot halves soft and mushy. Plums, straw- 


berries, boysenberries, nectarines—fair to good texture.” 


7. On September 28, 1946, complainant addressed a letter to respond- 
ent complaining of the poor condition of the merchandise and stating 
that unless respondent accepted the return of the commodities and re- 
funded the purchase price within 10 days, same would be sold on the 
open market and a claim filed against respondent for the difference. 
On September 30, 1946, respondent replied to complainant’s letter, stat- 
ing, that under no circumstances would respondent agree to such han- 
dling of the merchandise. 

8. Complainant accepted the 297 cases of lima beans and deducted 
$2,646 from the total amount in dispute. This sum represents the 
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invoice price of $2,459.16, plus $186.84, the proportionate part of the 
freight charges which were included in the purchase price. 

9. During the period March through October 1947, both months in- 
clusive, complainant disposed of the strawberries, mixed fruit and 
cut green beans as follows: 


Unac- Sales 


Cases 
acquired Cases sold | In storage — proceeds 


Strawberries ‘ 0 $7, 745.00 
3 3, 446. 8 


Mixed fruit g 
Green beans ‘ 400 0 2, 160.00 


43, 351. 8 


| 
| 


10. Complainant exercised promptness and prudence, and acted 
diligently in reselling the merchandise with a view to obtaining the 
best prices possible. 

11. The cause of action arose between the parties during the month 
of August 1946. Informal complaint was made by letter dated Febru- 
ary 19, 1947, which was within the nine months allowed in the Act 
for the filing of a claim for reparation. 


CONCLUSIONS © 


The evidence, including the certification “Frozen Fancy fruits & 
veg.” appearing on respondent’s sales invoice, strongly supports com- 
plainant’s position that the merchandise purchased was warranted to 
be “fancy.” Respondent’s Sheldon testified that he inserted the certi- 
fication on the sales invoice exactly as given to him over the telephone 
by Edward Taxin and without being aware of the significance of the 
word “fancy.” We find it difficult to accept this particular testimony 
of the witness. As Vice-President and Secretary, Mr. Sheldon was 
not only a responsible officer but was, as the record shows, an active 
participant in respondent’s operations. He signed the formal answer 
filed by respondent which stated, among other things, that respondent 
had purchased the merchandise in question from brokers who made 
“a representation and warranty that the perishable agricultural com- 
modities were ‘fancy’ in class and quality.” Sheldon was in the frozen 
food business for a period of approximately six months prior to the 
transaction here involved, a business in which the use of the term 
“fancy” is not uncommon. We feel such time sufficient for him to 
have become familiar with the usual trade terms and expressions. 
Being financially embarrassed, it was to respondent’s advantage that 
the merchandise be disposed of with celerity. In negotiating a hur- 


18tatements in the record indicate that complainant and respondent used some samples in ates 
to resell the merchandise and, presumably, this accounts for a part, at least, of the missing item: 
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ried sale, it appears that Sheldon leaned over backwards in his efforts 
to meet complainant’s terms, including insertion of the term “fancy” 
in the sales invoice. It is concluded, therefore, that in selling to 
complainant, respondent warranted the merchandise to be frozen 
fancy fruits and vegetables. 

Respondent admits that the Federal certificates of quality and con- 
dition which were received in evidence correctly represent the facts 
therein stated. It is apparent from the face of these certificates that 
none of the commodities may be considered as “fancy” at the time of 
inspection. The strawberries received no grade whatever on “account 
of presence of foreign material (decay).” ‘The green beans were 
certified “U.S. Grade B account color.” While the tentative standards 
for grades of frozen snap beans in effect ' at the time of the transaction 
make no reference to a grade of “U. S. Fancy” or “Fancy”, such words 
imply a quality approximately equivalent to the highest grade which 
is“U. S. Grade A”. As to mixed fruit for which there is no Federal 
standard, the specification “fancy” should be considered as denoting 
superior quality. The mixed fruit of the quality noted in Finding 5 
clearly did not meet the express warranty contained in the contract. 

Respondent contends that complainant failed to act promptly in re- 
selling the merchandise so as to minimize the amount of damages. 
The only evidence relating to the dates of resale is contained in the 
report of Samuel J. Needleman & Co., certified public accountants. 
The first sales are there shown to have occurred on March 13, 1947, 
with other sales taking place at various times down to October 6, 
1947. However, the record shows complainant made withdrawals of 
100 cases of mixed fruit and 25 cases of green beans on August 26, 
1946. As a result of examining these commodities, complainant re- 
quested Federal inspection of all the merchandise on or about Sep- 
tember 10, 1946. Inspection was made on September 20, 1946. There- 
after, on September 28, 1946, complainant offered to return all of 
the commodities to respondent. On September 30, 1946, respondent 
wrote complainant stating that “Under no circumstances do we agree 
to have you sell this merchandise at the open market and prefer 
a claim against us for the difference.” The record shows further that 
complainant made repeated efforts to sell the merchandise but was 
unsuccessful because of its inferior quality. In addition, respondent’s 
Sheldon asked permission to withdraw samples for the purpose of 
interesting prospective customers from Boston. ‘This effort also 
proved unsuccessful. In December 1946, the parties were continuing 
negotiations with a view to effecting a settlement. On the basis of 


V————— 
Tentative United States Standards For Grades of Frozen Snap Beans, effective April 
15, 1944, 
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the entire record, it is concluded that complainant acted diligently 
and timely in its efforts to dispose of the merchandise, and that the 
actual resales were made properly, promptly and prudently. 

The only remaining question relates to the amount of the reparation 
award. In addition to the actual loss on resale of the produce, com- 
plainant seeks recovery of specific amounts allegedly paid for hauling, 
storage and interest and for loss sustained in the form of anticipated 
profits. Complainant’s sworn complaint alone is insufficient proof of 
the losses alleged to have been sustained. The burden was upon com- 
plainant to prove its damages for these four items by clear and con- 
. vincing evidence. This the complainant has failed to do and the four 
items must be disallowed. 

The failure of respondent to deliver produce of the quality repre- 
sented was a violation of section 2 of the act. Complainant is en- 
titled to and should be awarded reparation against respondent in the 
amount of $8,912.60. This is computed by deducting from the contract 
price, $27,098.12, the following : $2,646, the contract price of the lima 
beans ; $13,351.80, the proceeds from the sale of the green beans, straw- 
berries, and mixed fruit; $2,187.72, the value of the 412 unsold cases 
of mixed fruit, based upon the average price of $5.31 at which the 
balance of the fruit was sold. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $8,912.60, with interest thereon 
at 5 percent per annum from August 20, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1757) 


PHILADELPHIA Propuce Crepit & Cottection Bureau, A CoRpoRATION 
v. SALVATORE D’Esrosito. PACA Doc. No. 4905. Decided April 
23, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant, the assignee of three produce distributors, alleged the sale 
and delivery by its assignors of various fresh fruits and vegetables to the 
respondent, who accepted said product but refused to pay therefor, and re- 
spondent failed to file an answer to the complainant, held, that respondent’s 
failure to answer was a waiver of an oral hearing and admission of the 
facts alleged in the complaint, and respondent’s failure to pay the agreed 
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purchase prices was a violation of the act for which reparation should be 
awarded the complainant in the total amount of the purchase.* 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is « reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a. et seg.). Complain- 
ant is the assignee of three produce distributors, and seeks to recover 
$662.50 from respondent for respondent’s alleged failure to pay for 
fresh fruits and vegetables delivered by the assignors to the respondent. 

Formal complaint was filed by the complainant on January 9, 1948. 
A copy of the report of investigation and a copy of the formal com- 
plaint were served upon the respondent by registered mail on February 
11, 1948. On the same date, and as a part of such service, respondent 
was notified that failure to file an answer to the complaint within 20 
days would, in accordance with section 47.8 (c) of the rules of practice, 
constitute a waiver of hearing and would be deemed to be an admis- 
sion of the allegations of the complaint. No answer to the complaint 
has been filed by respondent and the proceeding is disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit and Collection Bu- 
reau, is a corporation whose address is Fruit Trade Building, Dock 
and Granite Streets, Philadelphia 6, Pennsylvania. 

2. Respondent, Salvatore D’Esposito, is an individual whose ad- 
dress is Neptune, New Jersey. The respondent was licensed under the 
act at the time of the transactions complained of herein, but his license 
automatically terminated on September 17, 1947, for failure to renew. 

3. In the course of interstate commerce, by oral contracts, sales of 
fresh fruits and vegetables were made to the respondent, f. o. b. Phila- 
delphia, Pennsylvania, as follows: 


Date | Amount 
Sold by— of sale | of sale 


John C. Moritz Company __d a ft 0 


210. 00 
H. Rothstein & Sons Tomatoes . - .|6-30-47 227. 50 
Smiling Jim Potato Company Potatoes_.._| 7-7-47 225. 00 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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4. The said fresh fruits and vegetables were received by the respec- 
tive assignors in Philadelphia in the course of interstate commerce, 
were sold to and delivered to the respondent in the original packages, 
were accepted by the respondent, and moved in interstate commerce 
to the respondent at Neptune, New Jersey. 

5. Invoices were sent by the respective assignors to the respondent 
in the regular course of business. 

6. The respondent has failed and refused to pay the said amounts 
demanded by the said assignors, or any part thereof. 

7. The claims of John C. Moritz Company, H. Rothstein & Sons, 
and Smiling Jim Potato Company, against respondent, in connection 
- with these sales have been assigned in writing to complainant. 

8. Formal complaint was filed on January 9, 1948, which was within 
nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted a 
waiver of oral hearing and an admission of the facts alleged in the 
complaint. Section 47.8 (c) of the rules of practice (10 F. R. 2212). 

Assignors of the complainant entered into oral contracts with the 
respondent for the sale to the respondent of fresh fruits and vegetables 
at sales prices totaling $662.50. The commodities were delivered to 


and accepted by the respondent, all in the course of interstate commerce. 
Demands were made upon the respondent for payment, but he has 
failed and refused to pay the amounts due, or any part thereof. The 
sellers’ claims have been assigned to the complainant and remain 
unpaid. It is concluded that the respondent’s failure to pay the 
amounts claimed was, and is, a violation of section 2 of the act. 

Reparation should be awarded to complainant in the amount of 
$662.50, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $662.50, with interest thereon at the 
rate of 5 percent per annum from July 15, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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COURT DECISIONS 


JosepH Martinewu & Co., Inc. v. L. Gmarve Co., 73 F. Supp. 293.* 
Decided August 27, 1947. 


DISTRICT COURT, D. MASSACHUSETTS 


Civil Action No. 5800 


Sale on Rolling Acceptance Final Basis—Lawful Rejection of Commodity— 
U. S. No. 1 Grade—Implied Warranties—Cladosporium Rot—Inherent 
Defect 


Where complainant-seller sold respondent-buyer a carload of U. S. No. 1 canta- 
loups on a rolling acceptance final basis, and the cantaloups were inher- 
ently defective because of infection with Cladosporium Rot, a disease of 
field origin, held, the cantaloups did not meet the implied warranties of 
description and quality, and buyer, under the Uniform Sales Act, was 
justified in rejecting them.** 


Sale on F. O. B. Rolling Acceptance Final Basis—Liability of Seller for In- 
herent Defect—Passage of Title—Risks of Normal Deterioration and Dam- 
ages in Transit 


Where cantaloups were shipped to buyer “f. 0. b. rolling acceptance final,” title 
passed to buyer at the point of shipment and, from that point, all risks of 
normal deterioration and damages in transit fell upon buyer, but seller 
remained liable for any inherent and latent defects which would render 
the cantaloups nonconformable to the expressed or implied warranties of 
the contract.** 


[294+] Proceeding by Joseph Martinelli & Company, Inc., under the Perishable 
Agricultural Commodities Act, §1 et seq., 7 U. S. C. A. §499a et seq., to set 
aside a reparation award order of the Secretary of Agriculture opposed by L. 
Gillarde Company. 

Judgment for petitioner. 

Emerson 8S. Searle and Silvio Martinelli, both of Springfield, Mass., for 
appellant. 

Louis J. Deitz, of Springfield, Mass., for appellee. 


Heatey, District Judge. 


The appellant, Joseph Martinelli & Company, Inc., brings this ap- 
peal in accordance with the Perishable Agricultural Commodities Act, 
7 U.S. C. A. § 499a et seq., to set aside a reparation award order of 


*5 A. D. 555, reversed. On appeal from the District Court of the United States for the 
District of Massachusetts, the United States Circuit Court of Appeals for the first circuit 
ruled on May 17, 1948, that the judgment of the District Court should be vacated and the 
cause remanded for further proceedings. The decision of the Circuit Court of Appeals will 
be published in future issue of Agriculture Decisions.—-Ed. ° 

**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

¢tItalic figures in brackets refer to first word beginning a page in 73 F. Supp. 293.—Ed. 
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the Secretary of Agriculture. The Act provides for a trial de novo 
which “shall proceed in all respects like other civil suits for damages, 
except that the findings of fact and order or orders of the Secretary 
shall be prima facie evidence of the facts therein stated.” 7U.S.C. A. 


§ 499¢ (c). 
The following findings of fact-were made by the Secretary of 


Agriculture: 


“1. The complainant, L. Gillarde Company is a corporation whose post office 
address is 79 South Water Market, Chicago, Illinois. 

“2. The respondent, Joseph Martinelli & Company, Inc., is a corporation 
whose post office address is 157 Lyman Street, Springfield, Massachusetts, and 
. during all of the times mentioned in the complaint was licensed under the 
Perishable Agricultural Commodities Act of 1930, as amended. 

“3. On or about June 21, 1943, the complainant sold the respondent in inter- 
state commerce a carload, FGE 52764, of U. 8. No. 1 Jo Jo Cantaloups containing 
60 crates J-45s at $6.25 per crate, 225 crates J-36s at $5.75 per crate, 18 crates 
S—45s at $5.75 per crate and 12 crates ponies at $4.25 per crate, f. o. b. Yuma, 
Arizona, plus $20 precooling, for a total sum of $1,843.25 on a rolling acceptance 
final basis. These cantaloups were inspected at shipping point on June 20, 
1943, the date of shipment, and graded U. S. No. 1. 

“4. The car arrived in Springfield, Massachusetts, on July 3, 1943, at 3:00 
p. m.; July 4 was a holiday and on the 5th of July the respondent wired the com- 
plainant that it was rejecting the shipment. 

“S. An inspection by an agent of the United States Department of Agriculture 
on July 6, 1943, in Springfield, Massachusetts, showed many overripe and soft 
melons and that these cantaloups contained decay ranging from 35 percent in some 
samples to 100 percent in others, averaging approximately 85 percent, mostly 
Cladosporium Rot. 

“6. The cantaloups were abandoned to the railroad company which sold the 
shipment to the United Fruit Company of Springfield, Massachusetts, for the sum 
of $300. 

“7. The cantaloups did not move under normal transportation service and con- 
ditions, and a claim’was field against the Southern Pacific Railroad Company, on 
behalf of the complainant by Harry.G. Wickman of the Wickman Traffic Service, 
216 South Water Market, Chicago, Illinois, on August 31, 1943, for the-sum of 
$1,759.50, being the invoice cost to complainant, which claim was settled on the 
basis of 50 percent of the invoice cost or $879.75 from which was deducted $175.95 
collection costs. The balance of $703.80 was paid to the complainant. 

[295+] “8. Respondent was not consulted in the making of the claim against 
the railroad nor did it take any affirmative action toward collecting from the 
railroad, 

“9. Respondent has paid no part of the contract price to complainant. 

“10. The informal complaint was filed on August 19, 1943, and within 9 months 
from the time the cause of action accrued.” 


On the basis of the above findings, it was determined that the appel- 
lant-respondeyt should pay to the appellee-complainant, “as repara- 
tion, the sum of $1,139.45 with interest thereon at 5 percent per annum 
from July 5, 1943, until paid.” 


tItalic fiugures in brackets refer to first word beginning a page in 73 F. Supp. 293.—Ed. 
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The appellant’s appeal is based on the following grounds: 

“1, The order is against the evidence and the weight of the evidence in the case. 

“2. The order is against the law in the case. 

“3. The cantaloups which were shipped to the petitioner were not in fact of the 
U.S. No. 1 grade as called for by the contract. 

“4, The respondent is estopped to claim damages from the petitioner by reason 
of the fact that the respondent made a claim for damages against the railroad for 
improper icing of the carload of cantaloups in question and settled the claim for 
much less than the amount thereof, all without any authority from the petitioner 
and all without the knowledge or assent of the petitioner.” 

At the hearing in this court, Louis A. Martinelli, president of the 
appellant corporation, testified as to the negotiatons for the purchase, 
the condition of the cantaloups on arrival at Springfield, and his sub- 
sequent notice of rejection of the shipment by wire to the appellee. 
The only other witness for the appellant was an expert food chemist. 

The appellee introduced in evidence the “Preliminary Statement, 
Findings of Fact, Conclusions, and Order of the Secretary of Agri- 
culture, dated July 3, 1946, issued by the Judicial Officer,” the deposi- 
tion of one Harry G. Wickman, and 13 exhibits formerly introduced 
at the hearing before the Examiner for the Department of Agriculture. 
The appellee then rested. 

Appellant contends that the statute of frauds is a complete defense 
to the action because there was not a sufficient memorandum of the oral 
contract signed by its representative. The pertinent part of the 
statute of frauds contained in the Uniform Sales Act is as follows: 

(1) A contract to sell or a sale of any goods or choses in action of the value of 
five hundred dollars or more shall not be enforceable by action * * * unless 
some note or memorandum in writing of the contract or sale be signed by the 
party to be charged or his agent in that behalf.” Annotated Laws of Massachu- 


setts, C. 106 § 6. 

[1] In my opinion, the telegram of June 22, 1943, signed Joseph 
Martinelli & Co. (appellee’s exhibit 6), was under the circumstances a 
sufficient memorandum to satisfy the statute of frauds. Schmoll Fils 
& Co. Inc. v. Wheeler, 242 Mass. 464, 136 N. E. 164. Certainly that 
telegram incorporated by reference the terms of appellee’s telegram 
of June 21, 1943, (appellee’s exhibit 3). The acceptance, wired in 
appellee’s reply telegram of June 22, 1943, (appellee’s exhibit 7), would 
have been sufficient also to establish a written contract, if such were the 
intent of the parties. 

[2] Under the terms of the contract, title to the cantaloups in ques- 
tion, shipped “f. o. b., rolling acceptance final,” passed to the appellant 
at the point of shipment. From that point also all risk of normal de- 
terioration and damage in transit fell upon the appellant. However, 
the appellee remained liable for any inherent or latent defects which 
would render the cantaloups nonconformable to the expressed or im- 
plied warranties of the contract. 
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Based on the examination by the destination inspector of the United 
States Department of Agriculture, the Secretary of Agriculture has 
found that on arrival, the cantaloups “contained decay * * * ay- 
eraging approximately 85 percent, mostly Cladosporium Rot.” Clad- 
osporium Rot was described by appellant’s expert witness as a disease 
of field origin which is not apparent to the naked eye when melons are 
ina green [296+] ripe or hard ripe stage, but which develops as the 
melons ripen, causing them to decay. The witness further testified 
that melons infected with the disease were not, in fact, U. S. No. 1 
grade, even though an inspector of the United States Department of 
- Agriculture, who did not discover its presence, so graded them. No 
finding of the Secretary of Agriculture and no testimony adduced at 
the trial, contradicted this statement. 

[3] It is evident, therefore, that at the point of shipment, before 
title to the cantaloups in question passed to the appellant, they were 
not in fact U. S. No. 1 grade melons, as required by the terms of the 
contract, but were inherently defective in that they were infected with 
this disease of field origin. They, therefore, did not meet the implied 
warranties of description and quality. 

While it is true that under a contract of sale f. o. b., all subsequent 
risks of normal deterioration or damage in transit fall on the buyer, 
risk of latent or inherent defects in the goods falls on the seller. A. J. 
Conroy, Inc. v. Weyl-Zuckerman & Company, D. C., 39 F. Supp. 784, 
and cases cited therein; Agoos Kid Company, Inc. v. Blumenthal Im- 
port Corporation, 282 Mass. 1, 184 N. E. 279. 

Since the cantaloups did not correspond to the implied warranties 
of quality and description at the time they were shipped to the appel- 
lant, the appellant was justified, under the Uniform Sales Act, in 
rejecting them. 

[4] It has been held that “the P. A. C. A. does not remove the 
applicability of the law of sales; it merely gives an additional remedy 
to growers, who were previously forced to resort to expensive trials in 
all cases in which dealers and commission men failed to live up to the 
provisions of their contracts.” A. J.Conroy, Inc. v. Weyl-Zuckerman 
& Co., supra [39 F. Supp. 787]. 

It is, therefore, apparent that on all the facts, including the “Find- 
ings of Fact” made by the Secretary of Agriculture, which I adopt 
and incorporate as a part of my findings of fact, the appellant was 
justified in refusing to accept the cantaloups on their arrival. 

The Secretary’s order was, therefore, erroneous and must be over- 
ruled. 

The Clerk will prepare an order for judgment for the appellant. 


tItalic fiugures in brackets refer to first word beginning a page in 73 F. Supp. 293.—Ed. 
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Western Frourr Growers, Inc. v. BermMan Propuce Co., Inc., 75 F. 
Supp. 334.* Decided January 28, 1948. 


DISTRICT COURT, M. D. PENNSYLVANIA 
Civil Action No. 1916 
Reparation—Unlawful Rejection—Damages—Costs—Attorney’s Fee 


Where buyer refused to accept a carload of grapes at original contract price on 
the ground that the grapes, upon inspection, failed to grade U. S. No. 1, and 
the evidence established that a new binding contract at reduced price was 
entered into, but buyer subsequently rejected the grapes, held, seller was 
entitled to reparation in the amount of the difference of the price agreed 
to be paid by buyer and the net sum realized on their resale, plus costs and 
an attorney’s fee.** 


Proceeding by Western Fruit Growers, Inc., against Beilman Produce Com- 
pany, Inc., for reparation in amount of difference between sale price of grapes 
under contract entered into between complainant and respondent and net sum 
realized by complainant on the resale. From reparation order of Secretary of 
Agriculture in favor of complainant, the respondent appeals. 

Judgment for complainant. 


Welles, Mackie, Mumford & Law, by Charles H. Wellies III, all of Scranton, 
Pa., for complainant. 


James P. Costello, Jr. and Israel T. Klapper, both of Hazleton, Pa., for 
respondent. 


Watson, District Judge. 

This is an appeal by the Beilman Produce Company, Inc. from a 
reparation order of the Secretary of Agriculture wherein the Beilman 
Produce Company, Inc. was ordered to pay to Western Fruit Growers, 
Inc. the sum of $970.21, with Five Per Cent, (5%) interest from Sep- 
tember 29, 1943. The appeal was taken under Section 499g of Title 
7 U.S. C. A., and the case was tried de novo by this Court. 

The Beilman Produce Company, Inc., hereinafter referred to as the 
Defendant, ordered a carload of grapes through its broker, who was 
also the broker for the Western Fruit Growers, Inc., hereinafter 
called the Plaintiff. Plaintiff confirmed the sale, and the broker issued 
a confirmation of sale in which the commodity was described as “One 
carload California U. S. #1 Juice Zinfande] Grapes 1250 lidded lugs 
Belcanto brand $135.00 ton FOB Calif., plus $20.00 precooling.” 


*4 A. D. 334, sustained.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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Upon arrival at its destination the car was inspected by the Defend- 
ant, and the broker wired the Plaintiff that the grapes contained con- 
siderable defects and that the shipment would not be accepted by the 
Defendant unless an allowance of $10 a ton was made in the price and 
the draft of the Defendant reduced accordingly. After several re- 
fusals, Plaintiff sent a telegram reading as follows according to the 
translation of the trade code used : “Do not want to divert elsewhere. 
Beilman should accept invoice. However, if necessary will allow 
$10.00 a ton.” 

This telegram was sent to the broker on the morning of September 
28, 1943. An answer from the broker to the Plaintiff was sent in the 
' afternoon of September 28, 1943, as follows: “Answering satisfactory 
reduce draft Beilman $10.00 ton superb.” This telegram unless other- 
wise explained must be construed as an acceptance of the Plaintiff’s 
counter offer to reduce the price $10a ton. The word “superb” simply 
relates to the trade name given the particular carload of grapes. 

The Plaintiff then notified the broker that the draft was being re- 
duced. However, the following day Defendant wired Plaintiff that a 
re-inspection of the grapes had been made and Defendant would be 
unable to use them at any price. No acceptance was forthcoming, so 
Plaintiff resold the shipment. 

[335+] Plaintiff now seeks reparation in the amount of the differ- 
ence between the sale price of the grapes and the net sum realized on 


their resale. 
DISCUSSION 


Defendant’s agent, Braddock, testified “I told him (the broker) I 
would take the car at the ten dollar reduction provided the Federal 
Government would pass the car as U.S. #1.” 

This statement does not agree with the wording of the telegram 
referred to above in which the Plaintiff was instructed by the broker 
to reduce the draft by $10 a ton. No condition was mentioned in that 
communication. Moreover, the condition testified to by Braddock 
was of no force or effect. The grapes were ordered as U. S. #1 at 
$135 a ton. If they graded that quality upon their arival at their 
destination, Defendant would have been entitled to no reduction what- 
soever. Defendant was powerless to accept the $10 a ton reduction 
on the condition the grapes were U.S. #1, since Defendant had already 
agreed to $135 a ton for such a commodity. 

[1] A judgment will be entered in favor of the Plaintiff for the 
amount of the difference between the sale price of the grapes and the 
net sum realized on their resale and costs, and a reasonable attorney’s 


fItalic figures in brackets refer to first word beginning a page in 75 F. Supp. 334.—Ed. 
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end- fee will be taxed by the Clerk against the Defendant, Beilman Produce 
con- Company, Inc. 

7 the Findings of Fact, Conclusions of Law, and directions for the entry 
and of judgment and taxing of costs are filed herewith. 

l re- 

ae FINDINGS OF FACT 

— 1. During the period covered by the Complaint, Defendant, Beilman 
llow Produce Company, Inc., was licensed under the Perishable Agricultural 

Commodities Act. 

aber 2. On September 21, 1943, Plaintiff quoted to the Shampanier Bro- 
the kerage Company at Scranton a price of $135 a ton, f. 0. b. Lodi, Cali- 
ory fornia, plus a precooling charge of $20 making the total price $2,233.66 
ma for a carload of grapes. 

iff’s 3. Defendant, through the brokerage company mentioned above, pur- 
ply chased the shipment at the quoted price and a confirmation of sale 

issued by the broker described the commodity as “One car load Cali- 

_ fornia U. S. #1 Juice Zinfandel Grapes 1250 lidded lugs Beleanto 
e . brand $135.00 ton FOB Calif., plus $20.00 precooling.” 

be 4. The car arrived at Hazleton September 27, 1943; whereupon, the 
aed Defendant reported that the grapes were defective and that Defend- 
ant would not accept the shipment unless an allowance of $10 a ton 
oe was made in the price. 


5. Plaintiff wired the broker on September 28, 1943, allowing a re- 
duction of $10 a ton in the price, and, on the same day, the broker, 
acting for the Defendant stated that the reduction was satisfactory. 

6. On September 29, 1943, Defendant wired Plaintiff that it would 




















) I 
ral refuse the shipment at any price, the grapes failing to grade U.S. No.1, 

7. Plaintiff then forwarded the car load to Philadelphia where the 
im grapes were sold for a gross price of $1,812.50. After payment of 
er freight, icing, and other charges in the amount of $738.02, Plaintiff 
at realized net proceeds of $1,074.48. 
ek 8. Plaintiff brought action under the Perishable Agricultural Com- 
at modities Act, and was awarded in that action a reparation order in 
ir the sum of $970.21, with interest at 5% from September 29, 1943. 
t- 9. Within thirty days after the final order of the War Food Ad- 
Qn ministrator, Department of Agriculture, an appeal from the order was 
ly filed in this Court. 

CONCLUSIONS OF LAW 

_ 1. A contract was made upon the acceptance by the broker of the 
- reduced price of $125 a ton fer the grapes. The acceptance was not 
7 conditioned upon the grapes being classified U. S. #1. 
2 2. Defendant was bound by the terms of said contract. 
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3. Plaintiff is entitled to the amount of the difference between the 
sale price of the grapes and the net sum realized on their resale. 

[2] 4. This case is properly before the Court, and this Court has 
jurisdiction under the Perishable Agricultural Commodities Act, 7 
U.S.C. A. § 499g (c). 

[336+] 5. Plaintiff is entitled to a reasonable attorney’s fee under 
said statute. 

The Clerk of this Court is directed to enter judgment in favor of 
Western Fruit Growers, Inc., and against Beilman Produce Company, 
Inc., in the sum of $970.21, with interest at 5% from September 29, 
1943, to this date, and the Clerk is further directed to tax costs and 
* an attorney’s fee of One Hundred and Fifty Dollars ($150) against 
the Defendant, Beilman Produce Company, Inc., the attorney’s fee 
to be paid to Welles, Mackie, Mumford and Law, counsel of record 
for the Plaintiff, Western Fruit Growers, Inc. 


fItalic figures in brackets refer to first word beginning a page in 75 F. Supp. 334.—Ed 
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COMMODITY EXCHANGE ACT 
der AD. 
CUSTOMERS No. Page 
of Violation of Wash Sale Provision 
A customer who orders the purchase and sale of 
ny; identical quantities of the same future of the same 
29, ‘ commodity in the same market at not more than 3 
und points loss, for the purpose of establishing transac- 
nst tions to be used tor reporting income taxes, and 
f who accepts confirmation of the execution of such 
ee orders, has entered into wash sales and fictitious sales 
ord in violation of section 4c of the Commodity Ex- 
OG, To 5 ne ase aaa hag ae ae ete 1734 266 
Due Process or Law 
Ed Statuatory standards relating to wash sale provision not 
WIGUMING OF 6 = once swe eae dae ee 1734 271 


Fictitious TRADES 
Futures Contracts Mutually Offsetting 
Transactions in cotton futures contracts which are 
intended to be and which are mutually offsetting, 
entered into for the purpose of establishing purchases 
and sales to be matched against other sales and pur- 
chases tor income tax purposes, are fictitious from the 
standpoint of reality and substance because each pur- 
chase cancels or washes out each sale, or vice versa, and 
their execution upon the floor of the New York Cotton 
Exchange does not give them vitality and validity 
under the prohibition contained in section 4c of the 
Commodity Exchange Act. .<..5.206226e0.sscsuxen 1734 266 
Fioor Brokers 
Offset 
Simultaneous Execution 
Where buying and selling orders for cotton futures 
contracts are offset by a floor broker under sec- 
tion 1.39 of the rules and regulations under the 
Commodity Exchange Act, simultaneous execcu- 
tion of such orders takes place___..-.---------- 1734 266 
Violation of Wash Sale Provision 
A floor broker who receives orders from a futures com- 
mission merchant to buy and sell the same future of 
the same commodity at not more than 3 points loss, 
with instructions not to offset such orders, is in a posi- 
tion to know that such orders are for the same account 
and their execution by the floor broker by means of 
simultaneous and mutually contingent bids and offers 
is a violation of section 4c of the Commodity Ex- 
GHSUGG BGs os¢ dad avenvusewonsaamesdsaumiwadebed 1734 267 
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COMMODITY EXCHANGE ACT—Continued 


Fourures CoMMIssiIoON MERCHANTS AD: 
Violation of Wash Sale Provision No. 
A futures commission merchant who receives orders from 
a customer to buy and sell identical quantities of the 
same future of the same commodity ia the same mar- 
ket at not more than 3 points loss, who transmits such 
orders to a floor broker for execution and accepts and 
confirms the executed transactions, has confirmed the 
execution of wash sales and fictitious sales in violation 
of section 4c of the Commodity Exchange Act__.-... 1734 267 
Fururres TRADING 
Customer’s Equally Balanced Positions ‘‘Out of the Market” 
Where a customer of a futures commission merchant 
has equally balanced positions, long and short, in the 
same future of the same commodity on the same 
market, such a customer is ‘‘out of the market” with 
respect to that future 266 
PURCHASE AND SALE 
Opposite Brokers 
Evidence 
The fact that a purchase and a sale of identical 
quantities of cotton futures contracts by a floor 
broker are both reported on the same time slip 
of the New York Cotton Exchange as having 
taken place at 12:13 p. m., and the fact that the 
opposite side of each such transaction is taken 
by the same opposite broker, are weighty evidence 
to show that such purchase and such sale were 
executed simultaneously and by means of a 
mutually contingent bid and offer 266 
REGISTRATION 
Suspension of, for violation of wash sale provision of section 
271 
Section 4c or Act 
Construction and interpretation of 271 
SuSPENSION OF REGISTRATION AND DENIAL OF TRADING PRIv- 
ILEGES 
Violation of Wash Sale Provision of Section 4c of Com- 
modity Exchange Act 
Customers, futures commission merchants, and floor 
brokers each found to have violated section 4c of the 
Commodity Exchange Act by virtue of his own acts 
and not as the result of the actions of any other re- 
spondent, and it is therefore ordered that the registra- 
tion of respondents Ira Haupt and Company and 
Irving Weis and Company as futures commission mer- 
chants and the registration of Irving Weis as a floor 
broker be suspended for 10 days, and that all contract 
markets deny trading privileges thereon to Jean 





7 A.D. INDEX-DIGEST OF AGRICULTURE DECISIONS 369 


Aprit 1948 
COMMODITY EXCHANGE ACT—Continued 


SUSPENSION OF REGISTRATION AND DENIAL OF TRADING PRIV- 4, p, 
1LEGEs—Continued No. Page 
‘Violation of Wash Sale Provision of Section 4c of Com- 
age modity Exchange Act—Continued 
Goldwurm and Jula Goldwurm for 10 days, such sus- 
pension and denial of trading privileges to be held in 
abeyance for a period of two years from the date of 
this order pending future compliance with the act_._. 1734 265 
TRADING PRIVILEGES 
Denial of, for violation of wash sale provision of section 4c 
OP AOW io agen en nen gees aetna 1734 271 
267 VIOLATION OF ACT 
Responsibility of Partnership 
Where individual respondent found to have violated 
the act is a partner in the respondent partnership 
which received and accepted brokerage commissions 
paid for execution of the transactions, respondent 
partnership is equally responsible for such violation. 1734 267 
66 Wasu Sates 
Customers’ Position in Futures Market 
The character of transactions in cotton futures contracts 
as “wash” or ‘‘fictitious” is not affected by the fact 
that the customer for whose benefit they are executed 
has a position in the cotton futures market at the 
(eine oF Cunetiiiin. = > = 5 ee ee 1734 266 
Effect of Absence of Regulation by Commodity Exchange 
Authority 
The absence of any regulation by the Commodity 
Exchange Authority prescribing the carrying of 
equally balanced positions as open accounts on a 
broker’s books does not justify the execution of wash 
66 or fictitious transactions for the purpose of the 
application of such transactions against such equally 
eleuent neeOee ooo se ec aecn a oeenee 1734 267 
v1 Essential Elements 
A “wash sale” is a form of fictitious transaction, the 
1 essential and identifying characteristic of which is 
the intent not to make a bona fide acquisition or 
disposition of stocks or commodities. The term is 
not expressly reserved for market manipulation, 
price manipulation, or fraud, and these elements are 
not essential to constitute a transaction a wash sale 
within the meaning of section 4c of the Commodity 
NGA BOR. cnc n oan ncaeceeseoseser ee eae 1734 265 
Intent of Congress 
The broad language in section 4c of the Commodity 
Exchange Act, making it unlawful to enter into any 
transaction which “is, of the character of, or is com- 
monly known to the trade as, a ‘wash sale’, ‘cross 
trade’, or ‘accommodation trade’, or is a fictitious sale; 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


Aprit 1948 
COMMODITY EXCHANGE ACT—Continued 


WasH SALES—Continued 
Intent of Congress—Continued 
* ¥* *” evinces an intention on the part of Con- 
gress to outlaw insofar as possible all schemes of trad- 
ing that are artificial and are not the result of arm’s 
length trading on the basis of supply and demand 
factors and trading opinion of these factors 
Simultaneous Execution 
Evidence of 
It is not of the essence of a wash or fictitious trade 
that the purchase and sale be executed simulta- 
neously, simultaneous execution being a matter 
of |evidence which tends to show the fictitious 
nature of the transaction 
Statutory Standards 
Due Process of Law 
The prohibitions against wash sales and fictitious 
sales in section 4c of the Commodity Exchange 
Act are not so deficient in standards or intel- 
ligibility as to constitute a violation of due process 


PACKERS AND STOCKYARDS ACT, 1921 


Branv INSPECTIONS 
Validity of rules and regulations relating to 
CraseE AND Desist 
Failure to Pay for Livestock 
Unfair and Deceptive Practice and Device 
Where respondents, while operating as packers 
subject to the provisions of the act, purchased in 
interstate commerce large quantities of livestock 
and failed to make payments for same, it is held 
that the refusal to pay constitutes engaging in an 
unfair and deceptive practice and device, in vio- 
lation of the act, and that the respondents, indi- 
vidually or collectively, and their agents, or 
employees, shall cease and desist from the unfair 
practice of purchasing livestock in commerce and 
failing to pay therefor. 
ComPLAINT FOR REPARATION 
Dismissal of, for failure to establish lack of reasonable stock- 
yard services, unjust, unreasonable or discriminatory 
practice and that damages resulted from violation of act_- 
ConstiTtuTIoNnAL Law 
Constitutionality of Statute 
Decision on, not appropriate in administrative pro- 
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DISMISSAL og 


Failure to Establish Unjust, Unreasonable, or Diseriminatory 
Practice 
Where complainant in reparation proceeding claims 
damages representing the difference between the sum 
he would have received in payment for two animals 
sold for his account by respondent market agency if 
they had been sold as steers and the amount actually 
received from the sale of the anintals as bulls, and 
it appears that, while respondent’s agents may 
have been mistaken as to the state of the animals 
in question and that they may in fact have 
been steers, respondent’s agents have made such 
efforts to determine the state of the animals as reason- 
able men might be expected to make in the circum- 
stances, the conclusion is reached that complainant’s 
damage was not the result of a violation of the respond- 
ent market agency’s duty to observe just, reasonable, 
and non-discriminatory practices in connection with 
the furnishing of stockyard services, and, accordingly, 
complainant is not entitled to an award of damages, 
and his complaint for reparation should be dismissed_. 1737 284 
Petition Requesting Revocation of Authorization to Make, 
and Charge Fees for Making, Brand Inspection 
Where complainants filed a petition with the Secretary 
of Agriculture asking him to suspend and, after hear- 
ing, revoke the order authorizing the respondent to 
make, and charge fees for making, brand inspections 
of livestock originating in or shipped from the State 
of Texas, and set out several grounds for challenging 
the validity of the authorization, and the constitu- 
tionality of the statute under which it was issued, it 
is held that: (1) this is not an appropriate proceeding 
in which to decide the issue of the constitutionality of 
the act as raised in the complaint; (2) the brand 
inspection authority conferred on the respondent and 
all related rules and regulations are valid; (3) com- 
plainants have failed to show any necessity, in the 
public interest, for the revocation of respondent’s 
authorization to make, and charge fees for making, 
brand inspections; and (4) the complaint in this pro- 
ceeding should be dismissed___--...------------- 
EVIDENCE 
Failure to establish damages resulted from violation of act__ 
Failure to establish lack of reasonable stockyard services - - - 
Failure to establish unjust, unreasonable or discriminatory 
practice 
Failure to show necessity, in public interest, for revocation of 
authority to make brand inspections 
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RaTEs AND CHARGES A.D. 
Increase in No. 
Respondent’s petition requesting authority to increase 
certain yardage charges and establish certain new 
charges for driving livestock and for yardage on 
reweighs and/or resales in other than the commission 
division by dealers to buyers at the market and that 
the temporary rates and charges now authorized as so 
modified be continued for a period of two years, 
granted, and for good cause shown, order is made 
effective in less than 30 days 
Respondent’s petition requesting authorization to con- 
tinue to publish, demand and collect, for a two year 
period the charges set out in its tariff No. 19, as sup- 
plemented, and also requesting authority to increase 
certain charges for yardage, feed and bedding and to 
establish certain new charges for driving livestock to 
railroad loading chutes, granted, and, for good cause 
shown, order is made effective, in less than 30 days-- 
RvuLES AND REGULATIONS 
Validity of, relating to brand inspections 
UNFAIR AND DEcEPTIVE PRACTICE AND DEVICE 
Failure to pay for livestock..--.-.--------- ES a ee 
VIOLATION OF AcT 
Palure to pay tor Hivestock......-...----..----.-- resis gs 1738 
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ACCEPTANCE OF SHIPMENT 
Effect of, upon approval of inspection. 
CaLirorNia STATUTE oF FRAUDS 
Memorandum satisfying 
DAMAGES 
Measure of, based on— 
difference between purchase price and amount received 
Regn es 3 ts<.cieedcces sess wate ieee ia econo 
Measure of, Based on Cost of Replacement and Market Value 
Where seller refused to deliver 10 carloads of grapes pur- 
suant to contracts with buyers who made diligent 
efforts to replace the grapes and did purchase some, 
held, that reparation should be awarded buyers for 
the difference between the contract price and the higher 
cost of those replaced and the difference between the 
contract price and the higher market value of those 
grapes not replaced 
Derau.t 
Admission of facts alleged in complaint by 1742:307; 
1747:314; 1748:316; 1750:321; 1751:323; 1757:358 
Waiver of hearing by 1742:307; 1743:309; 1747:314; 
1750:321; 1751:323; 1757:358--- -- - hese based sees 





A. D. 
7 A. D. INDEX-DIGEST OF AGRICULTURE DECISIONS 373 


AprRIL 1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Page DISMISSAL 
Consent of Parties 
Where complainant and respondent reached an agree- 
ment for settlement at the opening of the hearing but 
one of the partners subsequently filed a petition in 
bankruptcy, listing complainant as a creditor, and 
complainant thereafter authorized dismissal of the 
proceeding, the complaint is dismissed____---------- 1744 310 
Failure to Prove Binding Contract 
281 Where complainant alleged and respondent denied an 
alleged sale of a carload of oranges, and the evidence 
was insufficient to justify a finding that respondent 
agreed to buy the oranges in question, held, that for 
lack of proof of a contract binding upon respondent 
the complaint should be dismissed --------------- 1749 317 
Settlement Between Parties 
Complaint alleging rejection without reasonable cause by 
282 buyer of carload of tomatoes dismissed upon receipt of 
notice from attorneys of parties that complaint had 
300 been settled_____-__- Aime haloes eee 1754 344 
Complaint for reparation dismissed at request of com- 
295 plainant’s attorney and notification that the claim 
against respondent has been settled__-_------------ 1746 312 
295 Upon receipt of notice that the parties have reached a 
settlement, and at the request of complainant’s attor- 
ney, the complaint is dismissed__.____.------------ 1740 304 
Upon receipt of notification by complainant’ s attorneys 
that this case has been settled in full between the 
340 parties for a cash consideration and requesting that 
the proceeding be dismissed, the complaint is accord- 
330 inate CHNOONE. | a oss cence Ao, Seid tee 1745 311 
Stipulation of Parties 
Complaint for reparation dismissed upon receipt of 
stipulation of parties that complaint should be dis- 


A. D. 
No. Page 


354 WN 5 fee Se oe eee eee 1741 304 
EVIDENCE 
Customary weight of tomatoes._______.------------ i Te 340 
Facts showing— 
ektantnrant OF Gate. 5. ss = oe he ces 1752 330 
Failure to prove binding contract__.....-..---------- --- 1749 318 
INSPECTION 
Acceptance of shipment upon approval of___._.-----.----- 1753 340 
PRINCIPAL AND AGENT 
324 Apparent authority of agent to purchase. __.....--------- 1755 347 
Evidence establishing agency_...._....----------- suas 1752 330 
Tentifiontiows We Wee. gn ch wee cdcdee dean 1752 330 
309 REJECTION OF COMMODITY r 
Rejection without reasonable cause-__--.-.-..------- 1753:340; 1755 347 


316 
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REPARATION A.D. 
Failure to Deliver No. Page 
Where seller refused to ship grapes to buyers pursuant 
to contracts, claiming no contracts existed, but the 
evidence shows that the broker, with the knowledge 
and consent of seller, negotiated for the sale of 10 
carloads of grapes to buyers and seller told the broker 
to confirm the sale, held, that the broker was author- 
ized to act as the agent of seller in negotiating and 
confirming the contracts and seller’s failure to deliver 
entitles complainants to an award of reparation for the 
amount of the loss sustained by them 324 
Failure to Deliver Produce of Quality Represented 
Where complainant alleged a contract to purchase car- 
loads of frozen fancy fruits and vegetables from re- 
spondent and payment therefor, and complainant 
resold the produce after respondent refused its return 
because of claimed bad condition, held, that since the 
produce was purchased from respondent on the basis 
that it was “fancy” quality and it was not of the 
quality represented, complainant is entitled to an 
award of reparation in the amount of the difference 
between the agreed purchase price paid and the 
proceeds realized from the resale of the commodity -- 349 
Failure to Pay Balance of Purchase Price 
Where complainant alleged that respondent issued his 
check in payment of the purchase price for a truck- 
load of potatoes, which check was dishonored by the 
bank updn which it was drawn, and that respondent 
subsequently paid only a part of the agreed purchase 
price and failed to answer the complaint filed against 
him to recover the price of the potatoes, it is held, 
that respondent’s failure to make full and prompt 
payment of the purchase price of the commodity was, 
and is, in violation of section 2 of the act, that respond- 
ent’s failure to answer the complaint is deemed to be 
an admission of the facts alleged therein and a waiver 
of oral hearing, in accordance with the rules of prac- 
tice, and that complainant should be awarded repara- 
tion in the amount claimed, with interest_..___._--- 308 
Failure to Pay Purchase Price F 
Where complainant alleged that respondent failed to 
pay the agreed purchase price for a truckload of grape- 
fruit, after respondent’s check given in settlement of 
the purchase price was dishonored by the bank upon 
which it was drawn, and respondent failed to answer 
the complaint brought against him for recovery of 
the price, it is held that respondent’s failure to make 
full and prompt payment of the purchase price of the 
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REPARATION—Continued 


Failure to Pay Purchase Price—Continued 


grapefruit was and is a violation of section 2 of the 
act, that respondent’s failure to answer the complaint 
is deemed to be an admission of the allegations con- 
tained therein and a waiver of oral hearing, in accord- 
ance with the rules of practice, and that complainant 
should be awarded reparation in the amount claimed, 
WIG RACING a ite caes Jameueeneuaceees 
Where complainant sold respondent a carload of apples 
at an agreed price, but after arrival of the shipment 
and inspection by respondent, the latter notified com- 
plainant that he was rejecting the car becaus2 the 
apples were not as good as he expected, and the com- 
plainant thereupon reduced the price of the apples 
after which respondent accepted the shipment, but 
failed to pay complainant the purchase price under 
the new agreement, and failed to answer the com- 
plaint filed against him for recovery of the price, it is 
held, that respondent’s failure to pay the purchase 
price of the apples in question was, and is, in violation 
of the act, his failure to answer the complaint is 
deemed to be an admission of the truth of the allega- 
tions contained therein and also constitutes a waiver 
of hearing, in accordance with the rules of practice, 
and, therefore, complainant is entitled to an award of 
reparation in the amount of the purchase price under 
the ew ereeineNh eo acct S es adeaeces ‘ 
Where complainant, the assignee of three produce dis- 
tributors, alleged the sale and delivery by its assignors 
of various fresh fruits and vegetables to the respond- 
ent, who accepted said produce but refused to pay 
therefor, and respondent failed to file an answer to the 
complaint, held, that respondent’s failure to answer 
was a waiver of an oral hearing and admission of the 
facts alleged in the complaint, and respondent’s 
failure to pay the agreed purchase price was a viola- 
tion of the act for which reparation should be awarded 
the complainant in the total amount of the purchase 


Where respondent failed to answer the complaint alleg- 
ing that respondent purchased and accepted delivery 
of four carloads of produce and in payment therefor 
it gave complainant checks upon which payment was 
refused and protest fees were thereby incurred, it is 
held that complainant is entitled to recover the sum 
of the contract purchase prices for the produce plus 
protest fees incurred on the worthless checks__------- 


A. D. 
No. 


1750 


1747 


1757 


1742 


Page 


319 


312 


356 


305 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued ai Page 
Where respondent purchased and accepted delivery of 
two carloads of potatoes but failed to pay complainant 
the full amount of the contract purchase prices and 
failed to answer the complaint, it is held, that failure 
to answer constitutes an admission of the truth of the 
allegations in the complaint and reparation should be 
awarded complainant for the unpaid balance of the 
contract purchase prices, with interest 
Failure to Pay Share of Joint Account Loss 
Where complainant alleged an agreement with respond- 
ent for the joint handling of 14 carloads of tomatoes, 
and under the terms of the agreement the purchase 
price was advanced by the complainant, but respond- 
ent failed to pay its share of the loss resulting from the 
sales and did not file an answer to the complaint, 
held, that respondent’s failure to answer admits the 
allegations of the complaint and reparation should be 
awarded complainant for the amount claimed 
Unlawful Rejection 
Where complainant alleged an f. 0. b. sale of peaches to 
respondent’s agent and respondent rejected them 
claiming that his agent purchased the peaches on a 
delivered basis and that his authority was restricted to 
that basis, held, that the evidence establishes a pur- 
chase by the agent at an f. o. b. price for which he had 
apparent authority by reason of respondent’s blank 
check and, therefore, the rejection was. without 
reasonable cause for which complainant should be 
awarded reparation against respondent 
Where complainant sold respondent a carload of tomatoes 
“subject approval wired Government inspection” and 
stated “My Guess the Toms are Single Cleated 
Regulare Texas Pack”, and respondent approved the 
inspection but rejected the tomatoes on arrival 
claiming that the words “Regulare Texas Pack” 
meant that the lugs would weigh 28 to 30 pounds net 
whereas they averaged 24% pounds, held, that the re- 
jection was without reasonable cause because respond- 
ent accepted the shipment upon approval of the 
inspection, and, although there was no express war- 
ranty as to weight, the customary weight is 28 pounds 
net, and, therefore, reparation should be awarded 
complainant for the total amount of the purchase 
price, less the net proceeds of resale and a deduction 
for the shortage in weight_._._...._.__---- eee eras 


1755 





ge 


15 


7 A.D. INDEX-DIGEST OF AGRICULTURE DECISIONS 


APRIL 1948 


377 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


STATUTE OF FRAUDS A.D. 
Memorandum Satisfying No. 
Where seller claimed there was no compliance with Cali- 
fornia Statute of Frauds because there was no written 
memorandum signed by itself or an agent in its behalf 
and the broker’s authority was not in writing, held, 
that telegrams and teletype messages sent by the 
broker to the buyers constituted a memorandum 
sufficient to satisfy the statute and, although the 
broker’s authority to confirm the sale was not in writ- 
ing, the seller’s telegram to the broker approving the 
sale made and confirmed was a ratification in writing 
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